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BCTYII
Meta cneukypcey « I'ymaHizaniss KpMMiHAJIbLHOT0 3aKOHOIABCTBA)

['ymaHi3alis KpUMIHAJIBLHOTO 3aKOHOJABCTBA HAa CY4acCHOMY €Tari PO3BUTKY
HaIllOHAJIbHOI ~ JIEPKABHOCTI € OO0 ’€KTHMBHOIO  HEOOXITHICTIO, 3YMOBJICHOIO
NOJITUYHUMH, EKOHOMIYHMMH, OpraHi3alliiHUMH, CBITOTJIIJIHUMHU, JTYXOBHUMH
3MiHAMU Yy CYCHIJIbHOMY >KHUTTi. KpoK 3a KpOKOM 3aKOHOJaBEllb 3allpOBAIKYI0 TIEBHI
HOBaIlli y KPUMIHAIBHOMY 3aKOHOJABCTBi, IO TOPKAIOTHCA KpUMIHATI3AMII Ta
nefanmizamii  CyCHiJIbHO-HEOE3MEUHUX JisiHb, BCTAHOBIIOE HOBI KpPUMIHAJIbHI
MOKapaHHA, [0 HE IMOB’S3aHi 13 M030aBJIICHHSAM 3acCyPKEHOTO OCOOHMCTOI CBOOOIM,
nepeadayae HOBITHI CIIOCOOM BUPINIEHHS KPUMIHAJIBHO-NIPABOBUX KOH(IIIKTIB, IO
3a0€e3neuyroTh MOBHE BIAIIKOIYBAaHHS NOTEPIIOMY 3aMoAisHOI (P13UYHOT, MAaltHOBOI,
MOpaJIbHOI Ta 1HIIOT IIKOAM TOIIIO.

Biarak, miaroroBka cy4acHOTO IMpaBHUKA HEMOXXIJIMBa 0€3 O3HAWOMJICHHS 13
3MICTOM, IIUISIMH Ta HamnpsMKaMHd TyMaHIi3allli KpUMIHAJIBHOTO 3aKOHOJABCTBA.
HaOyTTs cryaeHTaMM TyMaHICTUYHHX CBITOTVISIIHMX YIOA00aHb € HAWITIHHIIIAM
pe3ynbTaToM crenkypey «['ymanizaiisi KpUMIHAJIBHOTO 3aKOHOAABCTBa». METOM0
CHEIIaJILHOTO Kypcey MpodeciiHOi MIATOTOBKU € CIPUSHHS PO3YMIHHS CTYJE€HTaMU
CydyaCHHUX TEHJICHIIH PO3BUTKY KPUMIHAJIBHOTO 3aKOHOJABCTBA YKpaiHW Ha
HaWOMMKYM 9ac Ta O1IbIN 3HAYHY MTEPCIIEKTUBY.

3ABJIAHHSA
crneukypcey « I'ymaHizaniss KpUMiHAJIBHOI0 3AKOHOIaBCTBA)

a) 03HAMOMUTHU CTYJEHTIB 31 3MICTOM I'yMaHi3alli KpUMIHAJIBHOT'O 3aKOHOJABCTBA, il
METOI0, 3aBIaHHSMHU, (DYHKI[IOHAIBHUM TPU3HAYCHHSIM Ta pOJUII0O B CHUCTEMI
HABYAJIbHUX JIUCIUILIIH;

0) PO3KPUTH 3MICT KOHIIENTyaJbHUX 3acaj Teopli Ta METOAOJOrii rymaHizamii
KPUMIHAJIBHOTO 3aKOHO/IaBCTBA;

B) BHCBITJINTA B3a€EMO3B’S30K Ta B3a€EMOOOYMOBIICHICTh HAMPSAMKIB KPUMIHAIBHO-
MPaBOBOT MOJITUKH Y IPOTU/IIT 3TIOYMHHOCTI;

I') MpoaHali3yBaTH OCHOBHI €TaIy ryMaHi3allii KpuMIHAJIHHOTO 3aKOHO/IaBCTBA,;

1) HaJlaTh CTYJIEHTaM YSBJIEHHS PO T'yMaH13allll0 KPUMiHAIBHOTO 3aKOHOJIAaBCTBA Ha
PiBHSIX 3aKOHOTBOPEHHS Ta MPaBO3aCTOCYBAHHS;

€) O3HaOMUTH CTYAEHTIB 3 MIKHAPOJHO-MPABOBUMH CTaHAApTaMH TyMmaHi3aiii
KPUMIHAJIBHOTO 3aKOHOJIAaBCTBA;

€) HaJgaTH METOAOJIOTIYHE OOIPYHTYBAaHHS 3aKpiIUICHHS MOZENl TryMmaHizamii
KPUMIHAJBHOTO 3aKOHO/IAaBCTRA,;

) BHCBITIIMTH TEHJEHIII Ta TMEpPCHEKTUBM TyMaHi3auii KpHUMIHAJIbHOTO
3aKOHO/IABCTBA B Y KpaiHi.



BUMOI'
10 TEOPETHYHHUX 3HAHD | IPAKTUYHUX HABUYOK
3i cmenkypcey «I'yMaHi3anisi KpUMiHAJIBHOTO 3AKOHOAABCTBA»

3namu:

® OCHOBHU KPUMIHAJIBHO-IPABOBOI MOMITUKH Y KpaiHu;

® MECTOJIOJIOTIF0, OCHOBHI  HampsMKW, IUII Ta 3aBJaHHsA TyMaHi3aiii
KPUMIHAJIBHOTO 3aKOHOJIaBCTBA,;

e 3arayibHI MPUHIUIHN TyMaHi3alili KpUMIHAJIbHOTO 3aKOHOJABCTBA Ha PIBHAX
3aKOHOTBOPEHHS Ta MPaBO3acTOCYBAHHS,

® TEHJEHLII Ta MEpPCHEeKTHUBU TyMaHI3alli KPUMIHAJIBHOIO 3aKOHOJAaBCTBA B
VYkpaiHi.

Bmimu:

® 3aCTOCOBYBAaTM METOAM Ta MNPUWOMU  TyMaHi3alii  KpPUMIHAJIBHOTO

3aKOHO/IaBCTBA,

® OpIEHTYBATHUCS y CKJIQJTHUX CUTYaLlisIX 3aKOHOTBOPEHHS Ta
PaBO3aCTOCYBaHHS;

® [IOBHO Ta TOYHO BHU3HAYATH IUN 3a 3acO0M TyMaHi3alllli KPUMIHAJIHLHOTO
3aKOHO/IABCTBA,

® aHaJI3yBAaTH NOMWIKHM r'yMaHi3alii KpUMIHAJIBHOTO 3aKOHOJABCTBA Ta YCyBaTH
iX.

HABYAJIBHA IIPOI'PAMA
cnenkypcey «I'ymaHizamisi KpUMiHAJILHOTO 3aKOHOAABCTBA» .

Tema Ne 1. I'ymanizayia KpuMinaaibHo20 3aKOHO0AECM A AK RPIOPUM EmHUTL
Hanpam npaeoeoi noaimuxku Ykpainu.

KpuminaibHO-TIpaBOBa MOJIITUKA SIK CKJIa0Ba JEpKaBHOI MNOMITUKU. [IOHATTS
KpUMIHAJIBHO-TIPaBOBOi MOMTHKUA. Cy0’€kTH Ta OO0 €KTH KPUMIHAJIBHO-TIPABOBOI
noMTUKY. [[pUHIMIN Ta LTI KpUMIHAJIBHO-TTPABOBOT MOJIITUKH.

3aBIaHHS KPUMIHAJIbHO-TIPABOBOi ~ MOJIITUKH. Kpuminamizamiss ~ Tta
nekpuminamizamisa. [lenamizamiss Ta JeneHanmizaiis. 3arajdbHa Ta CIeliajbHa
MIPEBEHIIIS.

JloTpuMaHHsT TpaB 1 CBOOOJ JIIOJAWHU SIK OCHOBOIOJOXKHUN MPUHIUI
KpUMIHATBHO-TIPABOBOT MOJIITUKU. 3MICT TyMaHi3alii KpUMIHAIBHOTO 3aKOHO/IaBCTBI.
OCHOBHI HaIlpsIMKH Ta 1I1JIl TyMaHi3a1ii KpUMiHaJIbHO-IIPaBOBOI MOJIITUKH.



MixHapOAHO-TIPAaBOBUI AaCMEKT T'yMaHi3alli KPUMIHAJIBHOTO 3aKOHOJABCTBA.
VY3romkeHHs HaIllOHAJIBLHOTO Ta MIKHAPOJHOrO acnekTiB rymanizaiii. Crocobu Ta
3aco0M JOTPUMaHHS MpaB 1 CBOOOJ JIIOJMHHM 3a YMOB TyMaHi3allii KpUMiHaJIbHO-
IPABOBOI MOJITHKH.

Konmneniii pedhopMmyBaHHS KpuMIHAJIBHOT FOCTHUIIIT YKpainu Bia 8 kBiTHSA 2008
p. TMpo TyMaHi3amil0  KpPUMIHAJIBHOTO Ta  KPUMIHAJIBHO-IPOIECYaTbHOTO
3aKOHOAAaBCTBA. 3akoH Ykpainu Bifg 15 xBiTHa 2008 p. «[Ipo BHeceHHS 3MiH 110
Kpuminanpaoro Ta KpumiHanbHO-TIpOIlECYalbHOTO KOJEKCIB YKpaiHH 1010
ryMaHi3allii KpUMiHaJIBHOI BIAMOBIIATEHOCTI».

Tema Ne 2. [Tymanuizauia npaeoeozo cmanoeuuwia HnOMeEPNIIO20 Y
KPUMIHAIbHOMY 3AKOHOO0ABCMEI.

[IpoGnema MoTepniyIoro y KpUMIHAILHOMY Ta KPUMIHAJIBHO-TIPOIIECYAIbHOMY
acniektax. [IoHSITTS moTepnizoro BiJ 3J0YMHY Ta HOTO O3HAKH.

Bunu notepninuit Big 3nounny. [Ipo6nema dizuyHOoi Ta rOpUAMYHOT 0COOH.
CycninabsCTBO Ta JiepkKaBa K MOTEPITl BiJ] 3JI0YUHY.

[ToTepminnii sk o3Haka ckiany 3nouyuHy. [loTepminuii y cucremi O3HaK
00’€KTa 3JI0YHNHY.

Oxopona npaB 1 cBOOO MOTEPILIOTO K HAMPAM T'yMaHi3alli KpUMIHAIbHOTO
3aKOHOJIaBCTBAa. BiamkoayBaHHs 30UTKIB HOTEepHuioMy BiJ 3i104uHy. OlliHKa
($i3uyHO1, MaifHOBOI, MOpaJbHOI IWIKOAM 3amoAisiHOI moTeprnuioMy. JlepkaBHe
rapaHTyBaHHsS 3aKOHHMX TNIPaB MOTEPNUIOr0 Yy KPUMIHAJIbHOMY CYJOYHMHCTBI Ta
dhopmu peamizariii.

MIiKHapOIHO-TIPABOBUI CTAaTyC MOTEPIUIOTO BiA 3JIOYMHY. Y3TOHKEHHS
HaIllIOHAJIBHOTO Ta MDKHAPOJHOTO CTAaTyCy MOTEPIIOro Bif 370uuMHy. HampsMku
ryMaHi3allii mpaBoOBOTO CTAHOBHIIIA MMOTEPILIOTO Y KPUMIHATLHOMY 3aKOHO/IaBCTBI.

[Toctanona Ilnenymy BepxosHoro Cyny Ykpainu Bix 2 numas 2004 p. Ne 13
«IIpo mpakTHUKy 3aCTOCYBaHHSI CyJaMH 3aKOHOJABCTBA, SIKUM 3a0e3leueHl IpaBa
MOTEPIUINX BiJ 3I04YMHIBY, ocTtaHoBa [Lnenymy Bepxosroro Cyny Ykpainu Big 30
tpaBHsa 2008 p. No 6 «IIpo mpakTuKy 3aCTOCYBaHHSI KPUMiHAJILHO-TIPOIIECYATHHOTO
3aKOHOJIAaBCTBA TIPH MOTMEPEIHROMY PO3IJISI/II KPUMIHATIBHUX CIPaB B CyAax MEPIIOi
1HCTaHI1i», y3aranbHeHHs BepxoBHoro Cyny Ykpainu «IIpo mpakTuky 3acTOCyBaHHS
CyJlaMH 3aKOHOJIaBCTBA, 1110 PETYJIIOE 3aKPUTTSI KPUMIHAJIBHUX CIIPAB».

Tema Ne 3. Boockonanenus o06Cmasunu, w0 GUKIIOUAIOMb 3710YUHHICHD
OIAHHA AK HANPAM 2YMAHI3AUIT KDUMIHAIbHO20 3AKOHO0A8CHEA

Micuie oOcTaBWH, WO BHUKIIOYAOTH 3JIOYUHHICTH MiSIHHS, Y NPOTHIIL
3JI0YMHAM Ta CYyCHJIbHO-HEeOe3nmeuHnM nocsranusaM. KOpuandaHa nmpupona oO6cTaBuH,
[0 BUKJIIOYAIOTh 3JIOYMHHICTD JISHHSL.

Bugun oOctaBuH, IO BHUKIIOYAIOTH 3JIOYMHHICTH ISHHS Ta O3HAKH IX
MIPaBOMIPHOCTI: HEOOX1AHa 000pOHa, KpailHd HEOOXIAHICTh, 3aTpUMaHHs 0co0u, sKa
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BUMHWJIA 3JI0YMH, BUKOHAHHS 3aKOHHOTO Haka3zy ab0 pO3MOpsSHKeHHS, isTHHS,
NOB'SI3aHE 3 PU3MKOM, BUKOHAHHS CIELIAJILHOTO 3aBJAaHHS 3 TMOINEPEHKCHHS Yu
PO3KPUTTS 3JI0YMHHOI JISJILHOCTI OPTaHI30BaHOI IPYNH YH 3JIOYMHHOI OpraHizaliii.

HamnpsiMku BIOCKOHajeHHSI 0OCTaBUH, 1110 BUKIIIOYAIOTh 3JIOYMHHICTh JIISTHHS,
SK JIEBOTO 3aco0y MpOTUI 3JI04MHaM (CYCHiJIbHO-HEOE3NMEeYHUM IOCSTAaHHSM) Ta
dhopMyBaHHS y TPOMAJISIH CTIHKOI TICHXOJIOTTYHOI YCTAaHOBKH ITPAaBOMIPHOI MMOBEAIHKH
y KpUMIHAJIbHOMY 3aKOHOJIaBCTBI.

3akon Ykpainu Big 22 yepBHs 2000 p. «I[Ipo yuacTs rpomansiH B OXOpOHI
IpPOMAaJICBKOTO MOPSAIKY 1 Iep>KaBHOTO KOPJIOHY», nmoctaHoBa [Inenymy BepxoBHoro
Cyny VYkpainu Big 26 kBiTHA 2002 p. «IIpo CcymoBy mpakTuKy y copaBax Ipo
HEOOX1THY 000POHY».

Tema Ne 4. I'ymanizayia 36i1bHEeHHA 6i0 KPUMIHAIbHOI 810N06I0AIbHOCHI

[lonsiTTs Ta mpaBoBa  MNpUpOJa  3BUIBHEHHS B  KPUMIHAIBHOI
BIIMOBIAIBHOCTI. 3BUIBHEHHS BI1J KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI sK ¢dopma
KPUMIHAJIBHO-TIPaBOBOi MOJIITUKU. CHIBBIIHOIIEHHS 3BUIBHEHHS B1J KPUMIHAIBHOI
BIIMOBIAILHOCTI 13 3BUIBHEHHSIM BiJI MIOKapaHHS Ta 1HIIUX KPUMIHAIHHO-TIPABOBUX
3aXO0/I1B BILIUBY.

Pi3HOBHIM 3BUIBHEHHS BI1J KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI. 3arajibHi Ta
creniaigbHi, IMIIEpaTUBHI Ta TUCKPELiiiHi, 0€3yMOBHI Ta YMOBHI BUJU 3BIJIbHEHHS BiJl
KPUMIHAJIBHOI BIJIOBIJABHOCTI.

3arajibH1 BUJIM 3BUIBHEHHSI BiJl KpUMIHAJIBHOI BIJIMOBIAAILHOCTI. 3BUIBHEHHS BiJ]
KPUMIHAJIBHOI BIAMOBIAQJIBHOCTI Yy 3B'S3KYy 3! AIMOBUM KasTTAM; HPUMHPEHHSIM
BHHHOTO 3 TMOTEPHUINM,. TIEpeaadero O0COOM Ha TIOPYKH; 3MiHOK OOCTaHOBKH,
3aKIHYEHHSIM CTPOKIB JJABHOCTI; aMHICTI€I0 Ta IIOMUTYBaHHSIM.

Hanpssmxku rymanizamii Ta BJOCKOHAJEHHS 3BUIBHEHHS BiJ KPUMIHAIBHOI
BIIMOBIATLHOCTI. BripoBaykeHHSI HOBUX P13HOBH/IIB IMMO3UTUBHOI MOCTKPUMIHAIBHOT
MTOBEJIIHKY Ta 3BUJILHCHHS BiJl KPUMIHAJIBHOI B1ATIOBIAILHOCTI.

3akoH Ykpainu Big 1 xoBTHA 1996 «IIpo 3acTocyBaHHS amMHICTIi B YKpaiHi»,
Vka3 [lpesunenta Ykpainu Bin 14 kBitHa 2000 p. npo 3atBepmkenHs «[lonoxenHs
PO TIOPSIIOK 3IMCHEHHS TIOMIUTYBaHHS», TocTaHoBa [lnenymy BepxoBrnoro Cymy
Vkpainu Big 23 rpyans 2005 p. Ne 12 «lIpo mpakTukKy 3acTOCyBaHHS CylIaMH
YkpaiHu  3aKOHOJABCTBAa  MPO  3BUIBHEHHS  0OCOOM  BIJ  KpUMIHAJIBHOI
BIJIMOBIIAJILHOCTI», y3arajibHeHHs BepxoBHoro Cyay Vkpainu «IIpo mnpakTuky
3aCTOCYBaHHS Cy/JaMH 3aKOHOJABCTBA, IO PETYIIOE 3aKPUTTS KPUMIHAIBHUX CIIPaBy.

Tema Ne 5. I'ymanizauia Kpuminaivhoi 6i0noeioanvHoOCmi ma NOKAPAHHA
HEenoGHONIMHIX 0CiO

Oco0iMBOCTI  MPAaBOBOTO  CTAaHOBUIIA HEMOBHOMITHIX 0ci0 B cdepi
KPUMIHAJIBHOTO 3aKOHOJABCTBA. MIKHAPOJHO-TIPABOBI BHMOTH WIOJO IPABOBOTO
PETYJIIOBAaHHS BINOBINATLHOCTI Ta MOKApAHHS HETIOBHOMITHIX.



3BUTBHEHHSI BiJl KPUMIHAJIBHOI BIJMOBIJATBLHOCTI HEMOBHOJITHROTO 13
3aCTOCYBaHHSAM TPUMYCOBUX 3aXOJ[IB BHUXOBHOIO Xxapakrepy. Omnrumizaiis
nepeyMoB Ta MiACTaB 3BUIBHEHHS BIJl KPUMIHAJIBHOI  BIJMOBIIAIBHOCTI
HEMOBHOJIITHBHOTO 13 3aCTOCYBaHHSM IIPUMYCOBHX 3aXO0/1B BUXOBHOTO XapaKTepy.

3BUIbHEHHS HEMOBHOJITHIX BiJ BiIOYBaHHS TMOKapaHHS 3 BUIPOOYBAHHSM.
BusnauenHss mnepeaymoB, IMiACTaB Ta yMOB 3BUILHEHHS HEMOBHOJITHIX BiJl
B110yBaHHS TTOKapaHHs y CBITJII TyMaHi3allii.

YMOBHO-AOCTPOKOBE 3BUILHEHHSI HETOBHOJITHIX BiJl BiIOYBaHHS MOKapaHHS
Ta HOro ryMaHizamis. ['apMmoHi3alisi ICHYIOUMX pPI3HOBUAIB 3BUIBHEHHSA BIJ
KpUMIHAIBHOI  BIAMOBIJAJIBHOCTI, TMOKapaHHS Ta #oro BiAOyBaHHS  WIOJO
HEIMTOBHOJTITHIX.

[ToM’sIKIIEHHA TOKapaHHS HENOBHOJITHIM 3a HE3aKIHYCHUW 3JI0YMH Ta 3a
3JI0YMH, BYMHEHUN Yy cHiBydacTi. Bu3HaueHHs OOCTaBMH, IO BIUIMBAIOTh Ha
MIPU3HAYEHHS TOKapaHHs HEMOBHOJITHIM.

[Toctanona Ilnenymy BepxoBuoro Cyny Ykpainu Big 15 tpaBus 2006 p. Ne 2
«IIpo mpakTUKy pO3MIISIAYy CyAaMH CIpaB MpO 3aCTOCYBAHHS MPUMYCOBHX 3aXOJiB
BUXOBHOTO xapaktepy». [locranoBa Ilnenymy BepxoBHoro Cyny VYkpainu Big 16
kBITHSI 2004 p. Ne 5 «IIpo mpakTuKy 3acTOCyBaHHS CyJlaMu YKpaiHU 3aKOHOJaBCTBa
y CIlpaBax Mpo 3JI0YMHHU HenmoBHOMITHIX». [locranoBa I[lnenymy Bepxosnoro Cymy
VYkpainu Big 24 xoBTHS 2003 p. Ne 7 «IIpo mpakTUKy OpU3HAYEHHS CYyIaMH
KPUMIHAJIBHOTO TTOKapaHHsI».

Tema Ne 6. I'ymanizayia KpuminaibHoi 6i0noeioanvHoCmi ma NOKAPAHHA
HCIHOK, AKI MAIOMb MAN0JAIMHIX Oimeil

[TpuHIMI TyMaHI3My KPUMIHQJIBHOI TMOMITUKH MO0 >KIHOK, $SIKI BUHWHUWJIH
3mourHU. Kpuminamizaiis Ta TIeHai3amis 3J704YMHIB, IO BYHHSIOTHCS JKIHKAMHU.
MiKHapOIHO-TIPABOBI CTAHIAPTH BUIIPABHOI JISUTBHOCTI i Yac BiIOyBaHHS JKIHKaMHU
KPUMIHAIBHOTO TOKapAHHS.

Hampsimku MiHIMI3alli 4YMCENbHOCTI KIHOK, IO B1AOYBAalOTh IOKApaHHS Yy
MicLsX T030aBiieHHs Boui. [IpoOnema npu3HaueHHs KIHKaM MOKapaHb, HE MOB’I3aHUX
3 0OMEKEHHSIM YU IT030aBJICHHAM OCOOHMCTOI BOJII.

3BUILHEHHS BiJl MOKapaHHs BariTHUX JKIHOK 1 KIHOK, sIKI MalOTh JIT€H BIKOM 0
ceMu pokiB. HampsiMku mommMpeHHs TNepeayMoB Ta IIJACTaB 3BIUIBHEHHS Bij
MPU3HAYEHOTO MOKapaHHs. YMOBU 3BUIbHEHHS BAriTHUX IHOK 1 JKIHOK, SIKI MalOTh
MaJIOMITHIX JiTe. Ilo3uTHBHI Ta HETaTMBHI NPABOBI HACTIAKH 3BIILHCHHS BiJ
ITOKapaHHS.

3BUTBHEHHS BiJ BiOYBaHHS MOKApaHHS BariTHUX JKIHOK 1 JKIHOK, SIKi MalOTh
JITEN BIKOM JI0 TphOX poKiB. [lepemymMoBH Ta mifCTaBU 3BiIIBHEHHS BiJl BiOyBaHHS
nokapanHs. [103UTHBHI Ta HEraTWBHI MPABOBI HACTIAKW 3BIJILHEHHS BiJa BiIOyBaHHS
MOKapaHHS.

VYka3 Ilpesuaenta Ykpainm Big 18 mrororo 2002 p. «IIpo 3axoam momo
MOJAIBIIIOT0 3MIIIHEHHSI MPaBOMOPSAKY, OXOpPOHM TIpaB 1 CBOOOJ T'POMAISH»,
noctanoBa Ilnenymy BepxoBnoro Cyay VYkpainu Big 26 kBitHs 2002 p. «[Ipo
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YMOBHO-JIOCTPOKOBE 3BUIbHEHHS BiJ BiIOYBaHHS MOKapaHHsS 1 3aMiHy HEB1AOYTOi
YaCTUHU TMOKapaHHs OuIbll M’sKuM», ToctaHoBa Ilmenymy BepxoBhnoro Cyny
Vkpainu Big 24 xoBtHS 2003 p. «[Ipo mnpakTUKy mNpU3HAYEHHS CyAaMH
KPUMIHAJILHOTO TTOKapaHHsI».

Tema Ne 7. Ilepchnekmueu nowiupeHHs CcHReyian1bHO20 36I1bHEHHA IO
KpuminanvHoi gionogioanvnocmi ¢ Ocooauein wacmuni KK

[ToHATTS creriadbHOTO 3BUTLHEHHS B KPUMIHAIBHOI BiAMOBITATBHOCTI B
Oco6muBiit uvactuni KK. HOpuauuna mnpupoja croeriagbHOTO 3BUIBHEHHS  BIT
KpPUMIHQJIBHOI ~ BIAMOBIAAIBHOCTI. BiAMIHHICTE CHEMIabHOTO 3BUIBHEHHS  BIJ
3arajJbHUX BUIIB 3BUTBHEHHS BiJl KpUMIHAJIBLHOI BiJIITOBIIAILHOCTI.

Knacudikamiss  pi3HOBHAIB  CHEIIaJbHOTO  3BUIBHCHHS  KPUMIHAJIBHOI
BianoBinansHOCTI B OcoOnuBiii vactuni KK. ComianeHe crnpsMyBaHHS Ta 3MICT
MMO3UTUBHOI TIOCTKPUMIHAIBHOI TOBEAIHKUA. be3yMoBHUN XapakTep CIeliaJbHOTO
3BUIBHEHHS B1Jl KpUMIHAJIBHOI BIJIITOBITAILHOCTI.

Buau coemiasibHOrO  3BUIBHEHHS BIJ] KPUMIHAJIBHOI  BiAMOBIAAILHOCTI.
Oco01MBOCTI MEPEeyMOB Ta MiACTaB CIHEHIATILHOTO 3BUIBHEHHSI BiJi KPUMIHAJIBHOT
BIIITOB1JAJILHOCTI.

[lepcieKTMBY BIOCKOHAJIEHHS ICHYIOUMX Ta BIIPOBA/KEHHS HOBUX PI3HOBHIB
3BUIBHEHHS B1Jl KpUMIHAJIBHOI Bi/IMOBiIaabHOCTI B OcobmuBiii uactuni KK.

[ToctanoBa Ilnenymy BepxoBnoro Cyny Ykpainu Big 26 kBitHs 2002 p. Ne 5
«IIpo cymoBy MpakTHKy Yy CIpaBax Mpo Xa0apHUITBO», MocTtaHoBa IlmeHymy
BepxoBnoro Cyny Ykpainu Big 26 kBiTHS 2002 p. Ne 4 «IIpo cymoBy mpakTHKy B
CIpaBax Mpo 3JI0YMHH Y cpepi 00Iry HApKOTUIHUX 3aC001B, ICUXOTPOITHUX PEUOBHH,
ix aHanoriB abo mpekypcopiB», nocranosa [lnenymy Bepxosuoro Cyny Ykpainu Bif
8 xoBTHs 2004 p. Ne 15 «IIpo meski muTaHHS 3aCTOCYBAHHS 3aKOHOJIABCTBA TPO
BUIMOBIJABHICTh 32 YXWJICHHS BiJ CIIaTH IMOAATKIB, 300piB, 1HIIMX O0OOB’SI3KOBUX
miaTexiB», Y3araabHeHHss BepxoBHoro Cyny VYkpainum «lIpo npakTtuky
3aCTOCYBaHHS CyJaMH 3aKOHOJABCTBA, IO PETYIIOE 3aKPHUTTS KPUMIHAIBHUX CIIPaB».

Tema Ne 8. Bionosene npagocyoos AK HARPAM 2yMAaHi3auyii KpUMIHAIbHOZ20
cyoouuncmea ¢ Ykpaini

CoujanbHa OOYMOBIEHICTh BiZIHOBHOIO IIpaBOCyAjs. leHe3a BiJHOBHOIO
MpaBoCy /1. AMEpPUKAHChKA;, CKaHAWHABChbKa, aBCTpalliicCbka MOJIEJ1 BiJIHOBHOIO
npaBocyand. CydyacHMl CTaH BIIHOBHOTO TpaBocymass y  €BponercbKoMy
CrniBTOBapHUCTBI.

MixXHapOAHO-TIPaBOBI pEKOMEHJAIIi I0AO0 3ampOBa/PKEHHS  BiJHOBHOTO
npaBocyis. Pexomennanii Pagu €Bponu mpo npuMUpEHHs Y KpUMiHAJIbHUX CIIpaBax.

HarionanbHi mporpamMu BIPOBAPKEHHS MPOTpaM BIAHOBHOTO MPaBOCYIIS B
VYkpaini. [lpoGremu opranizamiiHOro Ta MPABOBOTO XapaKTEpy BIPOBAKCHHS



BITHOBHOTO TpaBocyans B YkpaiHi. [Ipoekt KpuminaibHO-TIpoIieCyanbHOr0 KOJIEKCy
VYkpainu npo 3acaj iy BiIHOBHOTO IIPAaBOCYAIS.

ComianpHi Ta MpaBOBI HACHIIKM BIJTHOBHOTO TMPaBOCYAJSA. 3a0X0UyBallbHI
HOPMH KPHMIHAJIBHOTO 3aKOHOAABCTBA SIK HOPMATHBHE MIiATPYHTS BiJIHOBHOTO

HPaBOCY IS

Vka3 Ilpesunenta Ykpainm Big 8 kBiTHI 2008 p. Ne 311/2008 «IIpo
3atBepmkenHs Kounenmii  pegopmMyBaHHS KpUMIHAJIbHOI IOCTULIT  YKpaiHU».
Pexomenpaii Ka6inety MinictpiB Pagu €Bpor Ne R (99)19 ot 15 Bepecns 1999 p.
«IIpo mpumHupeHHs y KpUMIHAJIbHUX crpaBax», Pexomennaiii «Ctparterisi pO3BUTKY
napTHEPCTBA JEpKaBHUX OpraHiB 1 TPOMAJCHKUX Oprafizamii y mporect
pecorianizaiili HEMOBHOIITHIX MPaBOMOPYITHUKIB Ta JOTPUMAHHS iX MpaBi 3aKOHHUX
1HTEpECiB IPU BUKOHAHHI KPUMIHAJILHUX TOKapaHby Bif 17 sxoBTH 2006 p.

HOPMATHBHI AKTH:

1. Konctutyuist Ykpainu // Bigomocti BepxoBuoi Pagu Ykpainu. - 1996. -No
30. - Cr. 141.

2. Kpuminaneuuii kogekc Ykpainu: Odimiiine Bunanns. - K.: In FOpe, 2009. -
238 c.

3. KpuminansHo-nponiecyansuuii kogekc Ykpainu: Odimiiine Buganas. — K.:
Ictuna, 2008. — 320 c.

4. Tlpo 3artBepmkenHd Konuenuii pedopmyBaHHS KpPUMIHAIBHOI FOCTHUIIT
Vkpainu: VYka3 Ilpesunenta VYkpainu Bix 8 xkBitHa 2008 p. Ne 311/2008
[Enextponnunii pecypc] // OdiuiiiHe i1HTepHET-nipeacTaBHULTBO IIpe3uaeHTa
VYkpainu. Pexxum nocrymy: http://www.president.gov.ua/documents/7703.html

5. lexmapanis npaB autuHu 1959 p. // [Enextponnuii pecypc] // OdimiitHe
IHTEPHET-TIPECTABHUIITBO [Ipe3unenta Ykpainu. Pexum JOCTYILY:
http://www.president.gov.ua/content/convention.html

6. Kousentiis mpo mnpaBa autuau 1989 p. [emextponnuit pecypcl: //
Indopmartiitnuit  BeO-caiit  BepxoBunoi Pamu  VYkpaimu. Pexum  gocrtymy:
http://www.zakon.rada.gov.ua

7. Pexomennanuu Kabunera MunuctpoB Coseta EBponsl Noe R (99) 19 ot 15
ceHtTs10pst 1999 r. // Undopmanmonnsiii nopran MHcTUTyTa rocygapcrBa U IpaBa
Poccun // http://www.igpan.ru/rus/nauka/seminar/220103/recomend.htm/

8. Hexnapauust ~ OCHOBHBIX  NPHUHIMIIOB  HCMOJB30BAHMUS  MPOTPaMM
BOCCTAHOBUTEIBHOTO  MPaBOCYIMsl B  YroJOBHBIX  jgenax //  BecTHuk
BoccTtanoBuTenbHOU rocturmu. — 2001, — Bemmn. 3. — C. 111-115.

9. EBpormieiickasi KOHBeHIMs TipaB uenoBeka // (OCHOBHBIE JOKYMEHTHI
Opranuzanuun O6benuHennbix Hanuit, Jlokymentsl Opranuzanuu no 6€30nacHOCTH
u corpyanudectBy B EBpone m Jlokymentel CoBera EBponbl 0 mpaBax 4yegoBeka. -
Bapmaga: U3a-so OBCE/BJIUITY, 1997. - C. 127-134.
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10. IIpo 3ax0au MO0 MOAATBIIOTO 3MIITHEHHS TIPABOTIOPSIIKY, OXOPOHH TIPaB 1
cBoOoa rpomajisH: Yka3 [Ipe3unenta Ykpainu Ne 143/2002 Big 18 motoro 2002 p. //
Odimiitauit Bicnuk Ykpainu. — 2002. - Ne 8. — Cr. 331.

11. Tlpo 3abe3nedeHHst Oe3neku ocid, K1 OEpyTh y4acTh Y KPUMIHAIBHOMY
CyouMHCTBI: 3akoH Ykpainu Bia 23 rpynus 1993 p. // Bimomocti BepxoBHoi Pagu
VYkpainu. - 1994. - No 11. - Cr. 51.

12.Tlpo HeBiAKJIaaHI JOJATKOBI 3aXOJu IIOJO IOCHJICHHS OOpOTHOM 3
OpraHi30BaHOIO 3JIOYMHHICTIO 1 KOPYMITE0: YKa3 mpe3ueHTa YKpainu Big 6 JIFOTOTo
2003 p. // O¢iniitauii Bicuuk Ykpainu. - 2003. - Ne 6. - Cr. 228.

13. Ilpo omepaTUBHO-PO3UIYKOBY MIsIBHICTH: 3aKOH YKpainu Bix 18 mororo
1992 p. Ne 2135-XII (I3 3minamu 1 momoBHeHHsMH) // Bimomocti BepxoBuoi Pamu
VYxpainu. - 1992. - Ne 22. - Cr. 303.

14.Tlpo opraHi3aliiHO-IPaBOBI OCHOBM OOpPOTHOM 3  OpPraHi30BAHOIO
3nmounHHICTIO: 3akoH Ykpainu Bi 30 uepBHa 1993 poky Ne 3341-XII (I3 3minamu 1
nonoBHeHHsME) // BimomocTti BepxoBHoi Pagu Ykpainu. - 1993. - Ne 35. - Cr. 358.

15.IIpo ocHOBM HalliOHaJIbHOI Oe3neku YkKpainu: 3axkoH YkpaiHu Big 19
yepBHs 2003 p. / Bimomocti BepxoBuoi Paau Ykpainu. - 2003. - Ne 39. - Cr. 351.

16. [Ipo monepenne ys'sizHeHHs: 3akoH Ykpainu Bin 30 yepBHs 1993 p. //
BinomocTti Bepxosnoi Pangu Ykpainu. - 1993. - Ne 35. - Cr. 360.

17. Ilpo mpokyparypy: 3akoH Ykpainu XII (I3 3miHamu 1 1omoBHEHHSIMU) //
BinomocTti BepxoBHoi Pagu Ykpaian. - 1991. - Ne 53. - Ct. 793.

18. Ilpo po3BigyBanbHi opranu Ykpainu: 3akoH Ykpainu Bix 22 6epesns 2001
p. Ne 2331-1IT // Binomocti BepxoBnoi Pagu Ykpainu. - 2001. - Ne 19. -Cr. 94.

19.TIpo Cnyx0Oy 6e3nexu Ykpainu: 3akoH Ykpainu Big 25 Gepesns 1992 p.
XII (I3 3minamu i gonoBHeHHsMH) // BigomocTi BepxoBnoi Panu Ykpaiau. - 1992. -
Ne 27. - Cr. 382.

20.IIpo cratyc HapoaHoro aemyraTta Ykpainu: 3akoH Ykpainu Big 17
muctomana 1992 p. Ne 2790-XII // Binomocti BepxoBnoi Pagun Ykpainu. - 1993. -
Ne3.-Cr. 17.

21. Ilpo cratyc cymuiB: 3akoH Ykpainu Big 15 rpymaus 1992 poxy Ne 2862-XI1
(I3 3minamu 1 nonoBHeHHsaMH) // BimomocTi BepxoBuoi Panu Ykpaiau. -1993. -Ne§. -
Cr. 56.

22.1Ipo cynoyctpiti Ykpainu: 3akoH Ykpaimm Big 7 mrororo 2002 p. //
BinomocTti BepxoBHoi Panu Ykpainu. - 2002. - Ne 27-28. - Cr. 180.

23. IIpo yyacTh TpoMajisiH B OXOPOHI I'POMAJCHKOTO MOPSAJKY 1 JEpP>KaBHOTO
KopAoHy 3akoH Ykpainu Bia 22 uepBHA 2000 p. Ne 1835-IIT XII (I3 3minamu i
nonoBHeHHsMU) // BimomocTti BepxoBroi Pagu Ykpainu. - 2000. - Ne 40. -Cr. 338.

24. IIpo ncuxiaTpuuHy aonomory: 3akoH Ykpainu Big 22 motoro 2000 p.
Odimiitauii Bicuuk Ykpainu. - 2000. - Ne 12. - Cr. 444.

25. IIpo ammicrito: 3akon Ykpaiau Big 11 tpasas 2000 p. // OdimiitHuit BicCHUK
VYxpainu. - 2000. - Cr. 885.

26. [Ipo 3acTocyBaHHs aMHICTII B YKpaiHi: 3akoH Ykpainu Bix 1 »oBTHsS 1996
p. // Binomocti BepxoBnoi Pagu Ykpainu. - 1996. - Ne 48. - Ct. 263.
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27.1Ipo TlonoxeHHs TPO TMOPSIOK 3AIMCHEHHS TOMWIyBaHHS: YKa3
[Ipesunenta Ykpainu Big 14 kBitHga 2000 p. // Odiuifinuii BicHuk Ykpainu Big 12
kBiTHS 2000 p. - Ne 15. - Cr. 610.

28.IIpo rpomansHcTBO VYkpainu: 3akoH Ykpainu Big 18.01.2001 p. //
Binomocti Bepxosnoi Panu Ykpainu. — 2001. - Ne13. — Cr.65.

29. [Ipo nir0 MIKHApOIHUX JOTOBOPIB Ha TepUTOpii YKpaiHu: 3akoH YKpaiHH
Bix 10.12.1991 p. // BimomocTti BepxoBHoi Pagu Ykpainu. — 1992, - Nel10. — Ct.137.

30. [Ipo mixHapoaHi qoroBopu Ykpainu: 3akoH Ykpainu Big 22.12.1993 p. //
Binomocti BepxoBuoi Paau Ykpainu. — 1994. - Nel10. — Cr.45.

31. [Ipo amHuictito 3 Haroau mepmoi piununi Kouctutyiii Ykpainu: 3akoH
VYkpaian Bim 26 uwepBHsa 1997 p. Ne 401/97-BP // Bimomocti BepxoBhoi Paam
VYkpaian. — 1997. - Ne 31. — Cr. 202

32. IIpo 6opoTrOy 3 Tepopu3aMom: 3akoH Ykpainu Big 20 6epesns 2003 poxy
Ne 638-1V // Binomocti BepxoBnoi Pagu Ykpainu. — 2003. - Ne 25. — Cr. 180.

33. Ilpo BHecenHs 3MiH 10 KpuminaiasHoro ta KpuMiHanbHO-TIPOIIECYyaIbHOTO
KOJICKCIB YKpaiHM 11010 TyMaHi3alii KpHUMIHAJIbHOI BiJAMOBIJAIBLHOCTI: 3aKOH
VYkpainu Big 15 kBiTHs 2008 p. Ne 270-VI1 // Bimomocti BepxoBHoi Panu Ykpainu. —
2008. - Ne 24, — Cr. 236

34. I1po omnary mpaiii: 3aKoH Ykpainu Bia 24 oepe3ns 1995 poky Ne 108/95 //
Binomocti BepxoBnoi Panu Ykpainu. —1995. - No 17. — Crt. 121.

35.1Ipo opranizaiiiiHo-IpaBoBi OCHOBH OOpOTHOM 3 OPraHi30BaHOIO
3JIOYMHHICTIO: 3aKoH YKpainu Big 30 yepBHs 1993 p. Ne 3341-XIl [enexrpoHHMit
pecypce] // Odiuiiinuii BeO-caiit BepxoBHoi Panu VYkpainu. Pexum nocrtymy:
http://www.zakon.rada.gov.ua/

36.IIpo odimiiiHe TaymMayeHHS TOJOKEHb 4YacTHHM TpeThoi crarTi 80
Koncrutynii Ykpainu (cmpaBa m0po A€NyTaTCbKy HEIOTOPKAHHICTh): PIIICHHS
Koncrurymivtnoro Cyny VYkpainu y cropaBi 3a KOHCTUTYIHiMHUM monanHsm MBC
Vkpaiau Big 28 xoBTHSA 1999 p., cnpaBa Ne 9-pni/99 // Bicuuk KoHcTHTyMiHHOTO
Cyny Vkpaiau. — 1999. - Ne 5. — C. 7-13.

CY/IOBA IIPAKTHKA:

1.1Ipo mpakTUKy 3acTOCYBaHHS cCydamMH YKpaiHM 3aKOHOJABCTBa PO
3BIJILHEHHS OCOOM BIiJI KPUMIHAJIBHOI BIJMOBIAAIBHOCTI [E€IEKTPOHHUHN pecypc]:
nocraHoBa I[lnenymy Bepxosrnoro Cymy Ykpainu Bix 23 rpyaas 2005 p. Ne 12 //
[npopmamiitnuii  cepsep  BepxoBHoro Cyny  VYkpainu Pexum  poctymy:
http://www.scourt.gov.ua/

2.1Ipo mpakTUKy 3aCTOCYBAaHHS CyJaMU 3aKOHOJABCTBA, SIKMUM 3a0e3reyeHi
MpaBa TMOTEPNUIMX BiJ 3JOYMHIB [E€JIEKTPOHHUHN pecypc]: moctaHoBa I[lmenymy
Bepxosnoro Cyny Ykpaiau Big 2 jaumas 2004 p. Ne 13 // Indopmariiinuii cepsep
Bepxosnoro Cyny Ykpainu. Pexxum noctymy: http://www.scourt.gov.ua/

3. IIpo IPAKTUKY 3aCTOCYBaHHS KPUMIHAIBHO-TIPOLECYaTHbHOTO
3aKOHO/ABCTBA MPHU MOMEPEAHBOMY PO3IIIAAI KPUMIHAIBHUX CIpPaB B CyJax MepIIol
iHcTaHIli: mocranoBa [Inenymy BepxoBaoro Cymy Ykpaiau Big 30 tpaBas 2008 p.
Ne 6 // Bicauk BepxoBuoro Cyny Ykpaiau. — 2008. - Ne 6(94). — C. 10-17.
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4.1lpo mpakTUKy 3acTOCyBaHHS CyJaMH 3aKOHOAABCTBA, IO PETYJIOE
3aKpUTTA KpPUMIHAJIBHUX CIIpaB: Yy3araJlbHEHHS CYAOBOI IpakTuku // BicHuk
Bepxosnoro Cyny Ykpainu. — 2004. - Ne 2. — C. 27-33.

5.1Ipo mnpakTHKy 3acTOCyBaHHS CyJaMu YKpalHM 3aKOHOJABCTBA IIPO
HOTAIIEHHS 1 3HATTA cyauMmocTi: nocraHoBa [lnmenymy BepxoBHoro Cyny Ykpainu
BiZ 26 rpynnst 2003 p. Ne 19 // Bicauk BepxoBnoro Cyny Ykpainu. — 2004. - Ne 2. —
C. 9-11.

6. [Ipo mpakTuKy 3aCTOCYBaHHS CyJaMH YKpaiHM 3aKOHOJIABCTBA Yy CIIpaBax
Opo 3J0YMHH HEMOBHOMITHIX [enekTpoHHHM pecypc]: IlocranoBa Ilnenymy
Bepxosuoro Cyny Ykpaiau Big 16 xBitHs 2004 p. Ne 5 // Indopmariiinuit cepsep
Bepxosnoro Cyny Ykpainu. Pexxum noctymy: http://www.scourt.gov.ua/

7. 1Ipo mpakTUKy MOCTAHOBJIEHHS CyJaMH BHUPOKIB (IIOCTAHOB) MPU PO3TIISAIL
KpUMIHAJIIBHUX CIIPaB B aneyALIMHOMY MOPsIKY [enekTpoHHul pecypc]: I[loctanoBa
[Tnenymy BepxoBHoro Cyay Ykpainu Big 15 tpaBas 2006 p. Ne 1 // Tndopmartiiiamii
cepsep Bepxosuoro Cyny Ykpainu. Pexxum poctymy: http://www.scourt.gov.ua/

8.1lpo nmpakTWKy mNpU3HAYEHHS CyJaMH KpPUMIHAJIbHOTO IOKAapaHHS:
noctaHoBa Ilnenymy BepxoBunoro Cyny Vkpainu Big 24 xosTHs 2003 p. No 7 //
bronerens Bepxosnoro Cyny Ykpainu. — 2003. - Ne 6. — C. 14-20.

9.Ilpo mpakTuUKy pO3MISy CyAaMH CIpaB IpO 3aCTOCYBAaHHS IPUMYCOBHX
3aX0JlIB BHUXOBHOI'O XapakTepy [eleKTpoHHMH pecypc]: moctaHoBa Ilnenymy
BepxoBHoro Cyny Ykpaiau Bin 15 tpaBas 2006 p. Ne 2 // Tndopmaniiinuii cepsep
Bepxosnoro Cyny Ykpaiau. Pexxum goctyny: http://www.scourt.gov.ua/

10. Ilpo cynoBy mpakTHKy B CIpaBax MpO 3JOYHHH MPOTH JKUTTS Ta 310POB’S
ocobu [enekTpoHHUH pecypc]: nmoctaHoBa I[lnenymy BepxoBHoro Cyay Ykpainu BiJ
7 motoro 2003 p. Ne 2 // Indpopmauiitauii cepsep BepxoBroro Cyay VYkpainu.
Pexxum noctymy: http://www.scourt.gov.ua/

11.TIpo cynmoBy MpakTHKy B CIOpaBax TMpo 3704uMHU y cdepi o0iry
HApKOTUYHHUX 3ac00iB, TCHUXOTPOMHUX PEYOBHUH, iX aHaANOriB abo MPEeKypcopiB
[enexTponnmii pecypc]: moctaHoBa Ilnenymy BepxoBnoro Cyay VYkpainu Bim 26
kBiTHS 2002 p. Ne 4 // Tndopmartiiinmii cepep BepxoBHoro Cyny Ykpainu. Pexum
noctymy: http://www.scourt.gov.ua/

12. IIpo cynoBy MpakTUKY Yy CIpaBax Mpo 3JI0YMHU MIPOTH CTATEBOI CBOOOIAM Ta
CTaTeBOi HEIOTOPKAHOCTI 0coOM [eleKTpoHHMI pecypc]: moctaHoBa I[lnenymy
Bepxosnoro Cyny Ykpainu Big 30 tpaBua 2008 p. Ne 5 // Indopmaiiitnuii cepsep
Bepxornoro Cyny Ykpainu. Pexxum noctyny: http://www.scourt.gov.ua/

13. TIpo cyaoBy mpakTUKy Yy ClpaBax Mpo HEOOXiAHY OOOPOHY [EIEeKTPOHHUI
pecypc]: noctanoBa [Inenymy BepxoBHoro Cyny Ykpainu Big 26 kBiTHs 2002 p. No 1
/I Tapopmamiiitauii  cepep BepxoBnoro Cymy Vkpaiau. Pexum poctymy:
http://www.scourt.gov.ua/

14. TIpo cynoBy MpakTHKy Yy CIpaBax Mpo XaOapHUIITBO [EJIEKTPOHHUUN
pecypc]: moctanosa [Inenymy Bepxosuoro Cyay Ykpainu Big 26 kBiTHs 2002 p. Ne 5
// Indopmaniiitnuii  cepBep BepxoBHoro Cyny VYkpainu. Pexum npoctymy:
http://www.scourt.gov.ua

15. Ilpo aesiki muTaHHS 3aCTOCYBaHHs 3aKOHOJIAaBCTBA MPO BIAMOBIAAIBHICTH 32
YXUJICHHS BiJ CIJIATH MOAATKIB, 300piB, 1HIINX 00OB’A3KOBUX IJIATEXKIB: MOCTAHOBA
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[Tnenymy BepxoBHoro Cymy Ykpainu Big 8 >xoBTHs 2004 p. Ne 15 [enexTpoHHWMIA
pecypc] // Indopmaniitnuit cepsep BepxoBnoro Cyny Ykpainu. Pexum gocrymy:
http://www.scourt.gov.ua/

16. IIpo yMOBHO-A0OCTPOKOBE 3BUILHEHHS Bij BiOYBaHHS MOKApaHHS 1 3aMiHYy
HEBIJI0OYTOI YaCTHHM TMOKAapaHHS OLIbII M’SIKUM [€JEKTPOHHUN pecypc|: MOCTaHOBa
[Tnenymy BepxoBHoro Cyny Ykpainu Big 26 kBiTHs 2002 p. Ne 2 // [npopmaiiitHmit
cepsep Bepxosnoro Cyny Ykpainu http://www.scourt.gov.ua/

17. IlpakTuka cyaiB Ykpainu 3 kpuminansHux cipas (2001 — 2005) Yknagaui
B.B. Crammuc, B.I. Tiotroria / 3a 3ar. pen. B.T. Mansapenka, B.B. Crammuca //
bronerenp 3akOHOMABCTBA 1 IOPUAMYHOI TpakTHKU YKpainu. — KuiB - Xapkis:
KOpinkom IaTep, 2005. - No 11. — 464 c.

18. CynoBo-npakTuyHuii KOMeHTap a0 KpumiHaibHOTO KOAekcy Ykpainu /
Astop-ynopsaauk M.1. Xasponrok. — K.: FOpuckoncynst, 2006. — 550 c.

19. Cynona npaktuka BepxoBHoro Cyny YkpaiHu y KpUMIHAJIBHUX CIIpaBax.
Odimiitne Bumanns / Binn. pen. ILIL HMumunuyk. — K.: BepxoBuuii Cya Ykpainu,
Bugasauuiii Jlim «In FOpe», 2006. — 392 c.

20. CynoBa npaktuka BepxoBHoro Cyny YkpaiHu y KpUMIHAJIbHUX CIIPaBax.
Odimiitne Bumanns / Bign. pen. ILIL ITunumuyk. — K.: BepxoBumit Cyn Ykpainu
Kounnepn «Iu FOpe», 2007. — 696 c.

21. KpuminanbHe cyn04MHCTBO B YKpaiHi: CyjoBa npakThKa. 3710YUHU MPOTH
KUTTS ocobu (BOuBcTBa). Odimiiine Buganus / Bianm. pen. ILIL [NMumumuyk. — K.:
Bepxosnuii Cya Ykpainu, Bugasuuuiit lim «Ix FOpe», 2007. — 960 c.

OCHOBHA JIITEPATYPA:

1. AmuknepoB  X.JI. OcBoOOXJeHHE OT YrOJIOBHOM OTBETCTBEHHOCTH:
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PO3IOAIT Yacy HA iX 3aCBOCHHS, TEPMiHH KOHTPOJIIO
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1 2 3 4 5

Jexuyii — 8 cemecmp, III ueepmo (23...32 musncoenv) Ayoumopni: 2 200. Ha mudicoens
1. Tymawuizayis  KpuminaibHo20  3aKOHOOABCMEA  SIK 2 3 5
npiopumemHull HANPAM NPasosoi NoaTmuKy Yxpainu
2. Iymauizayis npasogoco  CMAHOBUWA  NOMEPNINO20 Yy 9 4 5
KPUMIHATTbHOMY 3AKOHOOABCM B
3. Boockonanenns 06cmasunu, wo 6UKIIOHAOMb 3104UHHICIb 2 3 5
OIAHHA K HANPAM SYMAHI3aYil KPUMIHATbHO20 3AKOHO0A8CEA
4. I'ymanizayis 36inbHeHHst 810 KPUMIHAIbHOT 8I0N0BIOAIbHOCMI 2 3 5
5. I'ymanizayia kpuminanbHoi 8i0N0BIOANLHOCMI MA NOKAPAHHSL 5 3 5
HEeno8HONIMHIX 0CiO

Ml 6T YMaRI3ayisa KpUMIHAALHOI GION0GIOANLHOCNI MA NOKAPAHHSL 9 3 5
JHCIHOK, AKI MAIOMb MAL0JImHIX Oimetl
7. Ilepcnexmusu nowupenHs cneyianbHO20 36LIbHEHHS 610 5 3 5
KpuminanvHoi gionosioanvnocmi 6 Ocobausiu wacmuni KK
8. Bionogéne npasocy0os  sAK  HaAnpaAM — 2yMaHizayii ’ 3 5
KPUMIHAILHO20 CYOOUUHCMEa 8 YKpaini
Koumponvna mooynvna poboma 3a posxnadom 3auamo (31...32 5 ) 5
TMUDICHI)

Pazom 18 25 43

Ilpaxkmuuni 3ansammsn — 8 cemecmp, Il ueepmo (23...32 musicoens) Ayoumopni: 2 200. Ha MUMHCOEHb
1. Tymanizayis  npasoeoco cmanosuwa nOMepnino2o 5 6 8
KPUMIHATbHOMY 3AKOHOOABCMEi
2. I'ymanisayis 36ineHentst 60 KPUMIHANLHOL 810N0BIOANILHOCTI 2 8 10
3. Tymanizayin kpuminaneHoi 6i0no8ioanbHOCmi ma NOKaApaHHs. 9 6 8

Nop | MenosHonimuix ocio
4. I'ymanizayisa kKpuminaibHoi 8i0NOBIOANLHOCME MA NOKAPAHHSL 5 6 3
JICIHOK, AKI MAIOMb MAL0JIMHIX Olmell
3axucm npaxkmuunozco mooyas 3a poskiaoom 3ansamv (31...32 4 ] 4
TMUDICHI)
Pazom 12 26 38

Pazom no oucyuniini 30 51 81

Yacmka HA6AHMAXICEHHA 0,63

3ABJAHHS JJIS1 JIEKIITHOTO MOJYJIIO Nel

JIEKIIII - 7 CEMECTP, 2 YBEPTb (11...22 THKJIHI).

TIJTAH JIEKIIIMHOI'O 3AHATTS 10 TEMI Ne 1:

JIEKLITHHUX 3AHATE (TOIHH)-2
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CAMOCTIHHA POFOTA (ITOHH)-3

I'ymanizaniss KPpUMiHAJIBHOTO 3aKOHOAABCTBA
SIK PIOPUTETHUI HATIPSIM MPABOBOI NMOJITUKHA Y KPaiHU

ITiman nekii:

1. TToHATTS Ta NPUHIUON KPUMIHAJIBHO-TIPABOBOI MONITHKH Ta TyMaHi3aIls
KPUMIHAIBHOTO 3aKOHO/IaBCTBA.

2. OCcHOBHI 3aBJaHHS KpPUMIHAJIBHO-NIPABOBOI TMOJITHKH Ta TyMaHi3alis
KPUMIHAIBHOTO 3aKOHO/IaBCTBA.

3. MixkHapomHUH AOCBiI TpU TyMaHi3amii KpHUMIHAJIBbHOTO 3aKOHOAABCTBA
Ykpainu

4. I'ymanizaiisi KPUMIHAJBHOTO 3aKOHOJABCTBA SIK MPIOPUTETHUM HANPAM
KPUMIHAJIBHO-TIPABOBOI MO THKH.

IHumannsa ona camocmiitno20 OnpayO6aHHs

1. JlorpumaHHsi mpaB 1 CBOOOJ JIFOJAMHHU SIK OCHOBOIIOJIOKHUW TPUHIIUIL
KPUMIHAJIBHO-TIPABOBOT MOTITHKH.

2. Mi>xkHapoTHO-TIPAaBOBUI aCTEKT r'yMaHi3allil KpUMIHAIbHOTO 3aKOHOJaBCTBA.
VY3romxeHHs HalllOHAIBHOTO Ta MIXKHAPOIHOTO aCMEKTIB r'yMaHi3allii.

3. 3MmicT rymanizamii KpUMiHAIBHOTO 3aKOHOAABCTBI. OCHOBHI HANpPSIMKH Ta
1111 TyMaHi3alli KpUMIHAJIbHO-TTPaBOBOI MOJITUKH.

4. Konuenuii pedpopmyBaHHS KpUMIHAJIBHOI OCTULII YKpaiHM Bif &8 KBITHS
2008 p. mOpo rymaHi3alil0 KPUMIHAIBHOTO Ta KPUMIHAJIBLHO-MPOIECYaTbHOTO
3aKOHO/IaBCTBA.

5.3akon VYkpainm Binm 15 kBitHa 2008 p. «[Ipo BHeceHHs 3MiH [0
KpuminanbHoro Tta KpuMiHaIbHO-TIPOIECYAIbHOTO KOJEKCIB  YKpaiHU  MI0J0
ryMaHizaii KpuMiHaJIbHOI BIAMOBIJaIbHOCTI».
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—2007. - Ne 12. - C. 23-34.
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[Monorp.] / H.A. Bensies. — JI.: U3a-Bo Jlenurp. yH-Ta, 1986. — 176 c.
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2003. - 152 c.
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VYkpaini / ®opym mpaBa. — 2008. - Ne 1. — C. 225-228 [EnekrtponHuii pecypc].
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6. Mamapenko B.T. I'ymanizaiis KpuMiHaJIbHOTO TIOKapaHHs // BicHuk
Hentpy cyaniBcekux ctyiid. — 2004. - Ne 2-3. — C. 3-5.

7. ®pic IL.JI. KpuminaabHO-TIpaBOBa IIOJITHKA YKpPaAiHCHKOI JCpKaBH:
TEOPETHUYHI, ICTOPHUYHI Ta IpaBoBi npodiaemu: Monorpadis. — K.: Artika, 2005. — 332
C.

8. XaBponrok M.I. Ilimi Ta HampsmMu TyMmaHi3amli KpUMiHaJIbLHOTO
3aKOHO/ABCTBa YKpaiHH BIAMOBITHO J0 €BPOINEHCHKUX cTaHaapTiB // Bicauk Llentpy
cynniBebkux ctyaii. — 2006. - Ne 9. — C. 4-10.

TE3U JIEKIIII

1. V cyyacHHX yMOBax KpHUMIHQJIbHO-IIPABOBA MOJITUKA BUPOOISETHCA SK
pe3yNbTaT KOMIIPOMICY MO3UIIIHN (HEPIAKO - laMeTPaIbHO MPOTUIICKHUX) YCIX T1JIOK
BJIaJIM, TOJITUYHUX TapTid, IHIIUX 00'€AHAHb T'POMAJSH, HAYKOBIIB TOIIO IOJO
NPUUHATTS TEBHUX KPUMIHAIBHUX 3aKOHIB, a TakKOoX IIJ3aKOHHUX AaKTIB,
CIpsIMOBaHUX Ha OOpoThOYy 31 3I04YMHHICTIO. KpuMiHaibHE 3aKOHOJIABCTBO
B32€MOIIOB'sI3aHE 3 MOJITUKOIO JIep>KaBH 1 CyCNUIbHUX 00'€THaHb y cepl 00poThOH 31
3MIOYMHHICTIO (KpUMiHAJIbHOIO ab0 11 1€ Ha3MBalOTh AHTUKPUMIHAIHHOIO,
AHTUKPUMIHOTCHHOIO MOJITHKOI0). BaKIMBUM 3aBIaHHSIM KPUMIHAJIBHOI MOJIITUKH €
BUXOBaHHS TPOMaJiiH YKpaiHu B JIycl O€3I0raHHOTO0 BUKOHAHHS CBOiX OOOB'SI3KIB
mepes; CycIiibCTBOM 1 JiepkaBoro. OpHaK BapTO MaTH Ha yBasl, IO MOXKJIMBOCTI
KPUMIHAJIBHOI TOJIITUKK B OOpOTHO1 31 37IOYMHHICTIO HE € Oe3MexxkHuMu. CripaBa B
TOMY, IIO KpHUMiHajJbHa BIJNOBIIAJIBHICTb, MOKAPAaHHS cami MO co0l HE yCyBaroTh
OpUYMH  37104uMHHOCTI. ToMy B  OOpoThOI 31 3JIOYMHHICTIO Ta IHIIUMH
MPaBOIOPYIICHHSIMUA OCOOJIMBA yBara MOBUHHA MPUILIATUCS 31MCHEHHIO 3aXO/IiB
COIIAIbBHO-EKOHOMIYHOTO,  MPABOBOTO 1  KYJbTYPHO-BUXOBHOTO  XapakTepy.
KpuminanbHa mosiTHKa 3HaXOAUTh CBOE BIIOOpaKEHHS y BIAMOBIJIHMX 3aKOHAX Ta
IHIIMX HOPMATUBHO-TIPABOBUX AaKTaX, KOHIIEMI[ISAX, MporpaMax TOIIo. Y HaWOUIbII
KOHIIEHTPOBAHOMY BHUIJIAJI BOHAa (DOKYCYETbCS y KPHUMIHAJIBHOMY 3aKOHI.
3ano0iraHHs 370YMHAM Ta I1HIIMM MPABOMOPYUIEHHSIM - CTpPATEriYHUN Hampsm

KPUMIHAIBHOIT TOJITHKH.
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Kpuminanono-npasosa nonimuxa - ye 6upobieHa oOpeanamu 0epiHcasu,
napmisamu ma THWUMU 00'€OHANHAMU 2POMAOAH 3a YYACMIO HAYKOBUX YCMAHO8
cucmema 8iONOBGIOHUX NPABOBUX, eKOHOMIUHUX [ COYIANbHO-KYIbMYPHUX 3aX00i8, 5KI
gidobpaxcaoms cmpamezito i Makmuky 60pomvou 3i 3104UHHICIIO, I HA OCHOBI AKUX
Gdopmyemvcs,  3MIHIOEMbCS  § OONOBHIOEMbCA  KPUMIHANbHE — 3AKOHOO0ABCMEBO,
BU3HAUAIOMBCAL 1020 YiNl, 3A80AHHS, NPUHYUNU, OpMU U NOPAOOK GNIUBY HA OCIO,
WO BUUHUTU 3TOYUHU.

3aranpHl ~ OPUHIMION  [PUTAMaHHI  KPUMIHAJBHO-TIPABOBIM  MOJITHIL:
30KOHHICMb,  PIGHICMb 2pPOMAaOosH nepeo  3aKOHOM, HeBi080POMHICIb
8I0N0GIOANbHOCMI, NPUHYUNU CHPABEOIUBOCMI, 2YMAHIZMY mMa O0eMOKPAMU3MY.
Ilpunyun 3axkonHOCmi BUILIMBAE 3 TOJIOXKEHb 3arajbHOl JeKiapallii mpaB JIOJUHU:
HIXTO HE MOX€ OyTH BU3HAHUN BUHHUM Yy BUMHEHHI 3JIOYMHY Ta MOKapaHWil 1HAKIIIE,
HDK 32 BUPOKOM CyAy M BIJNOBIAHO 70 3aKoHY. Kpim TOoro, mpuHIUI 3aKOHHOCTI
BUSIBJISIETBCS B TOMY, IO 0co0a MOKe OYyTH 3acy/pKeHa TIIbKM 3a BUMHEHE HEIO
JUSIHHS, 10 MICTUTh Cckjan 3iouuny, nependadennit KK. [llpunyun pienocmi
2pomaoan Tepen KpUMIHAJIBHUM 3aKOHOM. 3JIOYMHEINb IMIArae KpUMiHATbHIN
BIIMOBIJATLHOCTI HE3aJIEKHO BIiJl CTaTl, pacH, HallIOHAJILHOCT1, MOBH, MOXOJ/>)KEHHS,
MaiHOBOTO CTaHy Ta MOCAH, MICIIS IPOXUBAHHS, CTABJICHHS JI0 PEJIirii, MepEeKOHaHb,
HaJI)KHOCTI 70 TPOMAJACHKMX OO'€HaHb, a TaKOX I1HIIMX OOCTaBUH. [lpunyun
oemMoxpamusmy, Xxo4a i He B IOBHOMY 00Cs31, BUABIISIETbCS B KPUMIHAJIbHOMY TpaBi
B pI3HUX (pOpMaAX ydacTi MPECTABHUKIB TPOMAJICHKUX 00'€JHAHB 1 MPUBATHUX OCIO Y
MpPU3HAYEHH] TIOKapaHHs, MWOro BHUKOHAHHI ¥, 30KpemMa, y 3BUIbHEHHI BijJ
KPUMIHAJIBHOI BIMOBIIAJILHOCTI (Tepeaya Ha MOPYKH), 3BUIbHEHHI Bl TOKapaHHS.
CyTHICTh npunyuny 2ymauizmy TOJNATAE y BU3HAHHI I[IHHOCTI JIOAWHU (HE TIIBKU
3TIOYMHII, a HacamIepesa, MOTepHiioro). 30KpemMa, BiH BUPAKAETHCS B TOMY, IO
MOKapaHHs, 10 Mepeadadae iCTOTHE 0OMEXEHHS MPABOBOTO CTATYCYy 3aCY/KEHOTO,
MEePECIiIye OJHY METY - 3aXHUCTUTH IHTEPECH IHIIHX, 3aKOHOCITYXHSHUX TPOMAJsH,
Bil  3JIOYMHHMX  mocsraHb. IIpuHIMO  HesidsopomHOCMi  KPUMIHATLHOL
gionosioanvHocmi TOJATAE B TOMY, IO 0co0a, SKa BYMHWJIA 3JI0YMH, TMiJJIsITac

NOKapaHHIO B KPUMIHAJIBHO-TIPABOBOMY MopsAKy. Ilil ocTaHHIM BapTo po3yMmiTH i
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CBOEYACHE TMPUTATHEHHS 3JIOYMHI [0 BIAMOBIMAIBHOCTI, ¥ Te, MO TNepen
KpUMIHAIBHAM 3aKOHOM HIXTO HE TIOBUHEH MaTH TpuBUICiB.  [lpunyun
cnpasediusocmi  O3HA4a€e, 10 KpUMIHAJIbHE TIOKapaHHA YM I1HIIMH  3aXij
KPUMIHATBHO-TIPABOBOTO BIUIMBY, 3aCTOCOBYBaHI JI0 3J0YHMHIIS, IOBUHHI BIAMOBIIATH
CTYIICHIO CYCIUIbHOI HEOE3MEeKH 3JI0UHMHY, a TaKok 0co01 3mounHud. e npuHuuim,
30KpeMa, O3Hauae, 0 HIXTO HE MO)XEe OYTHU JIBIYl MPUTATHYTHH 0 KPUMIHAIBHOI
BIJIMTOBIIaJILHOCTI 3@ OJTHE 1 TE K 3JIOYMHHE TIsTHHS.

2. KpumiHaibHO-TIpaBOBa MOJIITUKA B KIHIIEBOMY PaxXyHKY MOKJIMKaHA 3HU3UTU
PIBEHB 3JIOYMHHOCTI B AepkaBl. Ha cbOro/iH1 yTOMIYHOIO BUTIIAAAE 171€s1 TOOTaHHS,
BHUKOJICHHS 3JIOYMHHOCTI SIK QHTHCOIIAJBLHOTO sIBUIIA. ICHYBaHHS 3JI0YMHHOCTI B
CYCIUJIBCTBI € TaK camMoO OO0 €KTUBHUM, $IK OO’€KTUBHMM € ICHYBaHHS CaMOro
cycniuibcTBa. JliaJekTuyHa €IHICTh BChbOTI'O Y BCECBITI J1a€ MIACTABHU JJIsl MPOBEIEHHS
napajiesi MDK 3JIOYMHHICTIO, $K XBOPOOOIO CYCHUIbCTBA, W  XPOHIYHUM
3aXBOPIOBAHHSIM B )KUBOMY opraHi3mi. HaBiTe y HailO1IbIII pO3BUHYTOMY CYCH1JIBCTBI
Oyne ICHyBaTH 3JI0OYMHHICTB: 3HAWIETHCS YOJIOBIK-PEBHUBELb, KMl 3 PEBHOIIB
M030aBUTh KUTTA JPYKUHY; TIIMPUEMEIb, 1110 OyJie MPUXOBYBATH CBOi JOXOIU Bijl
OTOJATKYBaHHS, BOMIM-IMXa4, IO TEPEBUINYIOYM IMBHIAKICTh PYXy CHPHYNHUTH
JOPOKHBO-TPAHCTIOPTHY MPUTOTY 13 JIFOJICEKUMHU KEPTBAMH TOIIIO.

KpuminanbHO-TIpaBOBa MOJITHKA CTAaHOBUTH CEPIIEBUHY TMOJITUKA Y cdepi
OOpOTHOM 31 3JIOYMHHICTIO, OCKUIBKM BHM3HAYa€ OCHOBHI TMOHSITTS, MEXI BIUIMBY,
OCHOBHI TPUHIIMIIKA Ta HampsMKU. Hacammepen mepea KpUMiHAIBHO-IIPABOBOIO
MOJTITUKOIO CTOITh KOMITJIEKC 3aB/aHb, BUPIIMIEHHS SKUX CTBOPIOE MEPEIYMOBHU IS
YCHIIIHOI ISNIBHOCTI BCI€T CUCTEMHU MPOTU/TIT 3JIOYMHHOCTI.

3aBaaHHSIMU KPUMIHATBLHO-TIPABOBOI MOJITUKHU € HACTYITHE:

1) susnauenns 3acanbHux  3acad  KPUMIHAILHOL  8IONOGIOANbHOCMI — MdA

NOKAPAaHH3L,

2) GU3HAUEHHSI KOAA CYCNIIbHO-HeOe3NeyHUX OIsIHb, GIOHeCeHUX 00 Kame2opii

310YUHIB (KPUMIHANI3AYT] ma OeKpUMIHanizayis),

3) suzHauenHs eghekmueHo2o 6NAUBY HA 3M0UUHYS 3 Memol CneyianbHoi ma

3a2anbHOl npegeHyil;
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4) 3anobicanus okpemum 6UOAM 3M0HUHIE MA 3IOYUHHOCHI 8 YLIOMY 3 Memoro
3a0e3neuenns pexdcumy 3aKOHHOCMI ) 0epicasi;

5) 63aemo0in i3 IHWUMU THCMUMYYITHUMU eleMeHmamMy ma OpeaHizayiamu y
cqhepi npomudii 3104UHHOCMI.

Tak, ckaxximo, GopmMamMu peamizallii KpUMiHAJIbHO-IIPABOBOI IOJITUKUA €. 1)
NPU3HAYeHHs NOKAPaHHs, 2) 36ilbHeHHs 8I0 noxkapanHs (cm. 74); 3) 36inbHeHHs 6i0
giobyeannss noxapauns (cmammi 75, 84). Cyn npu3Hayae TMOKAPAaHHS: y MeEXax,
BCTaHOBNIeHWX Yy caHkili crarti OcobmuBoi uactunu KK, mo mnepenbavae
BIIMOBIJANBHICTh 3a BYMHEHMM 3704MH. L[ BuUMora o3Hayae, MO CyI MOXeE
MIPU3HAYUTHU MOKAPAHHA JIMIIE B Mexax caHkuii ctaTTi OcobnuBoi yactuau KK, 3a
SIKOI0 KBaTi(hiKOBAHO J1i BUHHOTO; BIIMOBIAHO A0 MOJIOkKeHb 3araiabHoi yacTuau KK.
Ile o3Hauae, MO CyA TOBHHEH KEPYyBaTUCA IIOJIOKEHHSIMHU, IO MepeadadyeHi B
3aranpHiit yactTuHl KK 1 HamexaTh SK 10 3JI0YMHY W YMOB BiATOBIJAIBHOCTI 3a
HbOTO, TakK 1 JIO TOKapaHHs, WOro METH, BHJIB, YMOB iX MpPHU3HAYEHHS TOIIIO.
Hampuknaz, mpru3Hadaroun MOKapaHHS 3a 3aMax Ha 3JI0YWH, CyJl TOBUHEH 3Ba)KaTH Ha
CTYMiHb 3JIHCHEHHS 3JIOYMHHOTO HaMIpy Ta MPUYUHHU, YHACTIJOK SKHX 3JI0YMH HE
Oyno nmoBeneHo 1o kiHusg (4. 1 cr. 68). Cyn 3000B'a3aHUi KepyBaTUCA W IHIIUMU
nosioxkeHHssMu 3aranpHoi yacTuHu KK, 30kpema oMy HagaHi MIMPOKI MOKIMBOCTI
3BUIBHEHHS Bl KpPUMIHAJIBHOI BIATIOBIAAIILHOCTI M TTOKapaHHs BIAMOBIIHO /10 cTaTel
44 1 74 KK; 3Ba)kat0ouu Ha CTYMIHb TSHXKKOCTI BUMHEHOTO 3JI0YMHY, 0COOY BUHHOTO ¢
00CTaBMHU, 110 MOM'SKIIYIOTh 1 OOTSKYIOTh oKapaHHs. CTyMiHb TSKKOCTI 3JI0YUHY
BH3HAYAETHCS XapaKTePOM KOHKPETHOTO 37104nHy. OCh 4OMY CyJ TIOBUHEH 3Ba)KaTH
Ha I[IHHICTh TUX CYCIUIbHUX BIJHOCHH, Ha SIKI MOCATa€ BUHHHUH, TOOTO IIHHICTH
o0'ekta 310umnHy. BimmoBimHo mo 4. 4 cr. 74 KK, ocoba, skxa BumHUIA 37T0YMH
HEBEJIMKOI YU CEepe/IHbOI TSKKOCTI, MOKE€ OyTH 3a BHUPOKOM CyIy 3BUIbHEHA Bij
MOKapaHHs, sIKIo Oyne BU3HAHO, 10, Oepydn 70 yBaru O€30TaHHY MOBEAIHKY Ta
CYMJIIHHE CTaBJICHHsI J0 Mpall, 1[0 0co0y Ha yac po3rJisidy CIpaBU B CyJll HE MOXKHA
BBAXKATU CYCIUIbHO HeOe3neuHoro. Take 3BUIbHEHHSI 0COOU BiJl MMOKAPAHHS MOKJIUBE
MpU KOHCTATAIlli CyJJOM TOTO, III0 BOHA BXXE HE € CYyCHUIBbHO HEOE3MEYHO, TOXK 0

Hei HEIOIUIbHO 3aCTOCOBYBaTH KpHMiHalbHE mokapaHHsA. OIiHKa CyJIoM 0coOu
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BUHHOTO BIiJIIrpa€ TyT BUpIIAJIbHY poiib. /{1 BU3SHaHHA 0cOOM Takoro, IO BXKE HE
BBA)XAETHCSI CYCITUIBHO HEOE3MEeUHOI0, HEOOX1THO KOHCTATyBaTH, 110 MiCIIs BUNHCHHS
3JI0YMHY BOHA MOBOJMIAcs O€3/0raHHO Ta CyMJIIHHO cTaBmiacs 1o mparii. Lle mae
CIIOCTEPIraTUcs MPOTATOM MOPIBHSHO TPUBAJIOro yacy. TiTbKM B TAKOMY pa3i MOKHA
TOBOPUTH PO (PopMyBaHHS B 0COOU CTIMKUX MO3UTUBHMX HABUUYOK 1 YCTAaHOBOK, SIKi
0 CBIIUMIM PO i1 BUIPABJIICHHS Ta HEIOIJIBHICTH BiJIOyBaHHS ToOKapaHHs. [Ipwu
IIbOMY CyJA 3Ba)Ka€ Ha TpH OOOB'SI3KOBI 0OCTaBWHU: 1) ocoba BYHMHWIIA 3JIOYUH
HEBEJIMKOI YW CEePEHBOI TSHKKOCTI; 2) 0ocoba Miclis BUMHEHHS 3JI0YUHY MOBOIMIACS
0e30raHHO Ta CYMIJIIHHO CTaBWJIacs A0 Mpaill; 3) Ha 4yac po3MJisiAy COpaBU B CYIl
oco0y HE MOXKHa BBa)KaTH CYCIUIbHO HeOe3Me4yHOro. 3BUILHEHHS B BiJIOYBaHHS
nokapanusi (crarti 75, 84 KK). 3BinbHeHHS Bijg BiIOyBaHHS TOKapaHHS 3
BUIIPOOYBAHHIM 3aCTOCOBYETHCS CYJOM JI0 OCOOM, SIKId MPU3HAYCHO SK MOKapaHHs
BUIIPABHI POOOTH YU CIYKOOBE OOMEXKEHHS JJI BIICHKOBOCITYKOOBIIIB, OOMEKEHHS
a00 1mo30aBJIeHHS BOJII HAa CTPOK JI0 M'sTH pokiB (4. 1 cT. 75). HemoBHOMITHIN MOXKe
OyTu 3BUIBHEHMM BiJl BIJOYBaHHS TOKapaHHsS 3 BUIPOOYBAHHSIM JIMIIE B pasi
3acyKeHHS oro J0 mo36asieHHs Bodi (4. 2 ct. 104). [Ipu ubomy 6epyTh 10 yBaru
TSOKKICTh 3JI0OYMHY, 0COOY BMHHOrO M iHIINI OOCTaBMHM CIpaBH, L0 CBIAYAaTh PO
MO>KJIUBICTh BUIIPABJICHHS 3aCy/PKEHOTO 0e3 BiOyBaHHS MOKapaHHA. Y Takomy pasi
CyJl YXBaJIO€ 3BUIBHUTH 3aCYPKEHOTO BiJl BiAOYBaHHS MPU3HAYEHOTO IMOKApaHHS,
SKIIO BiH MPOTATOM BU3HAYEHOTO CYIOM iCITUTOBOTO CTPOKY HE BUMHHUTH HOBOTO
3IOYMHY Ta BUKOHAE TIOKJIAJCHI HAa HBHOro OOOB'S3KHU. [CIUTOBHMIA CTpPOK
BCTAHOBJIIOETHCSI CYJOM TPUBAIICTIO BIJI OJTHOTO JO TPhOX poOKiB (4. 3 ct. 75), a
HETOBHOJIITHBOMY - BiJl OAHOro A0 JnBox pokiB (4. 3 cr. 104). Ileit ctpok
OOYHCITIOETHCS BiJl JTHS MOCTAHOBJICHHS BUPOKY HE3aJIEKHO BiJI TOTO, CYJIOM SIKOT
iHcTaHIii 3actocoBano cT. 75 KK. V pasi 3BiibHEHHs Bijl BIIOYBaHHS MOKAapaHHS 3
BUNMPOOYBAHHIM MOXYTh OyTH TPU3HAYCHI JOJATKOBI TMOKapaHHA - MmTpad,
Mo30aBleHHsI MpaBa O0IWMATH TEBHI MOCAAW YW TPOBAAUTU TEBHY MISUTBHICTH 1
mo30aBJICHHS  BIMCBKOBOTO,  CIICIIAJIBHOTO  3BaHHs, paHry, 4YuHy  abo
kBani(ikamiiitHoro kijacy. Y pa3l 3BUIbHEHHS BiA BiAOyBaHHS TMOKapaHHS 3

BUMPOOYBAHHIM CyJ MOKE TOKJIACTU Ha 3aCyKEHOT0 Takl 00O0B's3ku: 1) myOaidHO
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4y B iHIINA Gopmi BUOAUUTHUCA Tepe]] MOTEPIUINM; 2) HEe BUI3AUTH 32 MEX1 YKpaiHu
Ha TMOCTIHHE TPOXUBAaHHSA 0€3 03BOJY OpraHy KpUMIHAJIbHO-BUKOHABYOI CHCTEMH;
3) TOBIIOMJIATH OpraH KpHUMIiHAJbHO-BUKOHABYOi CHCTEMHU ITIPO 3MiHY MiCLS
NpOXUBaHHSA, POOOTH UM HaBYAHHA, 4) MEPIOAMYHO 3'SBISITUCA AJIA peecTpaiii B
OpraHd KpUMIHAJIbHO-BUKOHABYOI CHUCTEMH; S5) MPOUTH Kypc JIKYyBaHHS BiJl
AJIKOTOJII3MYy, HapKOMaHIi 4M 3aXBOPIOBAHHS, HEOE3MEYHOIo ISl 3/I0POB'S 1HIIMX
oci0.

3. Miscnapoonuti 00c6io npu eymawnizayii KpUMIHAIbHO20 3AKOHOOABCMEa
Ykpainu. Ha miacrasi 3akony Ykpainu “IIpo BHeceHHs 3MiH 10 KpuMiHanbHOTO Ta
KPUMIHAJIBHO-TIPOLIECYAIBHOTO KOJIEKCIB YKpaiHW MO0 T'yMaHi3aiii KpUMIHAIbHOI
BianoBigansHOCTI” Big 15 kBiTHS 2008 p. unHaMil KK 3a3HaB IeCATKH KIHOUOBHX
3MiH 1 JIOTIOBHEHb, 3MICT SKUX TOJISITAB y MOJIMIIEHHI TPAaBOBOr0O CTaTycCy cy0’€ekTa
3JI0YMHY, 0COOM BHUHHOTO, OOBHHYBAau€HOTO (MiJCYJHOT0), IMOM’ SIKIICHHI MOKapaHb
3a TIEeBHI JISIHHA, YTOYHEHH] Ta KOpPETyBaHHI BIMOBIIHUX JUCHO3UIIN TOITO. AHAI3
TEKCTY IOT0 3aKOHY Ja€ MiJACTaBU CTBEPKYBATH, 10 YAMAJIO HOPMATHBHUX HOBEI
0a3yBaiucs HAa TO3UTUBHOMY 1HO3€MHOMY JIOCBIJll, B TOMY YHCII1 i aMEpPUKaHCHKOMY.
Bigrak € ceHC DOCHIAWTH HACKIIBKM Ta SIKUM YMHOM YKPAiHCHKUM 3aKOHO/AaBEllb
BpaxyBaB aMEpPUKAHCHKUW JOCBIJ MpU TyMaHi3alii HAIllOHAJIBHOTO KPUMIHAIHHOTO
3aKOHOJIAaBCTBA, II0 MM BHU3HAYaeMO 3a MeTy i€l crarti. OCKIJIbKM TMHUTaHHS
ryMaHi3alli TOPKHYJIHUCS MOJIOXKEHb sK 3araibHoi, Tak 1 OcoOmuBoi yactuH KK
VYkpainu, TO, Ha HaII TOTJAM, JIOTIYHMUM Oylo O TMOCHIIOBHO (TOCTATEHHO)
MPOCHIAKYBAaTH JIAHIIOT THUX 3MIH 1 JOMOBHEHb, SKI THUM YW I1HIIUM YUHOM
Oe3rmocepelHbO BpaxyBaJIM BIAMOBIAHI aMEPUKAHCHKI CTaHAAPTU, CTaIM iM
BIIMOBIIaTH a00 KOpEryBaTUCA 3 HUMHU (B HAIIOMY BUMAAKy HIAEThCS TIPO
BpaxyBaHHS: MOJO0KEHb AMEPUKAHCHKOI KPUMIHAIBHO-TIPABOBOI JTOKTPUHU U CYJOBOL
MpakTUKH, HOpM DeepanbHOTO KPUMIHAIBHOTO Kojiekey Ta mpaswmi (man — OKKII)
CIHIA, Kepiaunrs Kowmicii CIIA 3 npu3sHadeHHs MOKapaHb TOIIIO).

Tak, y mpoiieci rapMoHi3allii HallioHaIbHOTO KPUMIHAJIBLHOTO 3aKOHOABCTBA
HU3Ky HOpM 3aranbHoi yacTuHi KK VYkpainu Oyno y3romxeHo 3 MpOrpecUBHUMHU

(eheKTUBHMMH) aMEpPUKAHCHKMMM CTaHIapTaMHu, 30KpeMa, 1ojA0: 1) MiHIMaJbHOI
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KUTBKOCTI YYacCHHKIB 37I0YMHHOI opraHizamii (4. 4 cT1. 28), sxa Oyna 30iibleHa 3
TPHOX M0 TI’SITH WieHiB (i mopiBHAHHES: § 521 1. 26 po3n. 18 3BeneHHs 3aKOHIB
(mam — 33), mo € ckinagoBoro yactuHoto DKKII CIIIA, BHU3HAE KpUMIHAIBHOIO
ByIM4YHOIO OaHmoro (“‘gang”) mirody Tpymy, KiIyO, oprasizamiro abo acolliamimo 3
II’SITH 94U OUIbIe 0ci0); 2) 3BUIbHEHHS BiJI KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Y pasi
JioBOro Kaarts (CT. 45) Ta MPUMUPEHHSI BUHHOTO 3 moTepnimM (cT. 46), 30kpema
BIITETIEp CYJ MOXE 3BUIBHUTH 0CO0Y, SIKa BIIEpIIE BUMHWIIA 3JI0YMH SK HEBEIUKOI
TSDKKOCTI, Tak 1 HeoOepexxHuM 35104nH cepeHboi TsKkocTi (y CIIIA Taka cutyartis
MO>KJIMBa MIPHU YKJIaJaHHI “yrofu Mpo BU3HAHHS OOBMHYBAYEHUM CBO€i BUHHU , MPO
aKy upetecs y npaBuwil 11 3aseu” @enepanbHUX MPaBUI KPUMIHAIBHOTO IMPOIIECY
st okpyxkaux cyniB CIIA, mro e cknanosoro yactuHoro OKKIT CIIIA); 3) mTpady
(ct. 53), sIKMii, 3 ypaXyBaHHSIM MallHOBOI'O CTaHy OCOOM, MOK€ MPU3HAYATHCS CyI0M
3 pPO3CTPOUYKOIO BHUIUIATH TEBHUMHM YaCTHUHAMHU CTPOKOM JO TPHOX POKIB (CXOXKa
cutyamis ¥ y CIIA: mrpad MOXIHMBO CIJIATUTH ¥ MO YaCTUHAX — BIAMOBIAHO O
rpadika, 10 BCTAHOBIIOETHCS CYJIOM, YM JO TeEBHOI natu); 4) oOcCTaBUH, SKi
oM’ SIKIITYFOTh TIOKapaHHs (CT. 66), 30KpeMa J0 HUX BIJHECEHO HaJaHHS MEIUYHOT
ab0 1HILIOI JOMOMOI'M MNOTEpIHIIOMY O€3MOCepeaHbO MICHS BUYMHEHHS 3J104YUHY (Y
CIHIA us obctraBuHa MOXke OyTH TaKkoXk BpaxoBaHa Ha mijactasi noioxxenb OKKII ta
KepiBHUIITB 3 pu3HAYEHHSA MMOKApaHb); 5) MPU3HAUCHHS IMOKApAHHSA 32 HE3aKIHUCHUH
35104uH (CT. 68), 30KpeMa BiATEINEp 3a BUMHEHHS FOTYBaHHS JI0 3JIOUYMHY CTPOK a0o
pO3Mip TOKapaHHS HE MOXe IMepeBuiyBatd 1/2 (3a 3amax Ha 3m04uuH — 2/3)
MaKCUMAJIBHOTO CTPOKY a00 po3Mmipy HaWOLIbII CYBOPOTO BHIY ITOKapaHHS,
nepeadayeHoro CaHKINE CTaTTi (CaHKIE YacTUHU cTarTi) OcoOJMBOT YacTUHU
Konekcy (pakTuuHO aHATOTIYHUN TOPSIOK MPU3HAYEHHS TTOKapaHHs 3a TOMEPETHIO
3mounHHY JisnpHICTh Wy CIIA); 6) npu3HaueHHS NOKapaHHS 3a HasABHOCTI
o0CTaBHH, IO TOM’SKITYIOTh TOKapaHHsS (3ampoBajpPKEHO HOBY HOpMY — CT. 69-1,
BIJIMOBITHO JI0 SKOi 3a HAsABHOCTI OOCTaBWH, IO TIOM SKIIYIOTh TOKapaHHS,
nependavenux nm. 1 ta 2 4. 1 ct. 66 KK VYkpainu, BiacyTHOCTI 0OCTaBUH, IO
OOTSKYIOTh TIOKapaHHs, a TaKOXK MPU BU3HAHHI MIJCYJHUM CBO€I BUHHU, CTPOK abO0

PO3MIp NOKapaHHs HE MOKE MEPEBUIIYBATU 2/3 MAaKCUMAJILHOTO CTPOKY ab0 po3Mipy
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HaWO1IBIIT CYBOPOTO BUY IMOKAPAHHS, MEPE0AYCHOTO BIAMOBITHOIO CAHKITIEIO0 CTATTI
(cankmiero yactuau ctarti) OcobnuBoi yacTuau 1poro Kogekcy (y CHIA ne moxxHa
3pobuTtH 3 ypaxyBaHHsM nonoxenb OKKII, KepiBHUIITB 3 Ipu3HaUY€HHS MOKapaHb Ta
“yroau npo BU3HAHHS OOBUHYBaYE€HUM CBOEI BUHU ).

B Oco6muBiit yactuni KK Ykpainu 3a m1onomororo rymasizaiii KpuMiHaJIbHO-
NPaBOBUX HOPM HAI[lOHAJIBHUM 3aKOHOJIABEIlb TAKOX BUPIIIMB HU3KY BaKIMBHX
HOpPMAaTUBHUX TMUTaHb, 30KpeMa HUM Oyno: 1) 3MeHIIeHO MiHIMalbHy abo
MaKCUMaJlbHy MEXY MOKapaHb Y BUI1 OOMEKEHHsI BOJII 4K M030aBJICHHS BOJi, a00 Te
M Te, a TAKOX PO3IIMPUB MEXI AJIbTEPHATUBHUX CAHKLINA 4epe3 30UIbIIECHHS BUIIB
MIPOIIOHOBAHUX OCHOBHHX IOKapaHb (IpUMIpPOM, albTEPHATHUBY IMO30aBJIECHHIO BOJII
CKJIaJI0 OOMEXXEHHsS BOJIl, a HOMY, Y CBOIO 4epry, y 0ararbox CaHKIisIX — mTpad,
rpoMajicbki pobotH, apemrt Ta iH.) (y CIIIA Takuii miaxij J03BOJSE€THCS 3pOOUTH TIPU
MpU3HAYEHH] TIOKapaHHs, y TOMY UYHCIl Yepe3 3acTOCYBaHHA TaK 3BaHUX
KPUMIHAJIBHO-TIPABOBUX ‘3aX0J11B 0€3MeKku’); 2) BIOCKOHAJICHO HOPMHU MPO YMHUCHE
BOMBCTBO (30KpeMa, m. 3 4. 2 cT. 115 Oyso /OMOBHEHO BKAa3iBKOIO HAa YMUCHE
BOMBCTBO “BUKPAJICHOI JIIOAMHKN’) Ta KaTyBaHHS (Yepe3 Il HOBEIH YKpaiHChKI HOPMU
CTaNIM OUIBII Y3rOJKEHUMHU 3 aMepUKaHCbKuMHU cTanaaptamu — § 1111 rm. 51
“BouBctBo” posn. 18 33 CIIA, ska, B MeXaX BU3HAYCHHS ‘‘TSHKKOTO BOHMBCTBA
MEpIIOro CTYIMEHs’, TaKoX Iepefdadae BKa3iBKYy Ha “BUKPAJCHY JIOJAUHKU SK
CIeLIJIBHOTO MOTEPHIIOro BiJl LOTo 370uKHY, Ta 1. 113A “KaryBanns™ po3a. 18
33 CIA); 3) ckacoBano cr. 188 “BukpageHHs numsixom JIEeMOHTaXY Ta IHITAM
3aC000M EJIEKTPUYHUX MEpPEK, KaOenpbHUX JIHIA Ta iX oOnamHaHHs” (AiHACHO, Iis
HOpMa CTBOPIOBaja KOJi3it0 Mpu KBaji(ikaiii CyMIKHUX 3JI0YMHIB MPOTH BIACHOCTI,
a KpuMiHaibHe 3akoHoAaBcTBO CIIIA B3aram He 3ragyBajio ¥ He 3rajaye Ipo Taky
cnenudiuny QopMy BHUKpaZeHHS); 4) KOHKPETH30BAHO JHUCIO3MINI cTaTed mpo
3JIOYMHM TIPOTHU BIACHOCTI, ¥ cepi rocnogapchKoi MisTIBHOCTI, BIHCHKOBI 3JIOYHHHU
(mo crano Ounem BignmoBigHUM TonokeHHsIM DKKIT CHIA ta €amHOMY KOIEKCY
BIMCHKOBOI rocTHIII, MpuitHATOMY 10 ceprus 1956 p.) Toro.

OTxe, yepe3 TyMaHI3allll0 HAIlOHAJBHOTO KPUMIHAJIBHOTO 3aKOHOAABCTBA

Oyso 3poOJICHO 3HAYHMK KPOK B Y3TO/DKEHHI Ta TapMOHI3aIii YKpaiHCBKUX W
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aMEPUKAHCHKUX KPUMIHATBHO-TIPABOBUX CTAHJAPTIB, MPH YOMY OCTaHHI, 3aBISKU
CXO0’KOCTI HHU3KHM KIIOYOBHX I1HCTHTYTIB, MOXKHA B 3HA4HIA Mipl CHIBCTaBUTH U 3
KPUMIHAJILHUM 3aKOHOJIaBCTBOM JepxkaB €Bporneiicbkoro Corosy. CrioaiBaeMocs, 1o
Taki KpOKH 3 OOKY HAIIOTO 3aKOHOMABIII: TO-TIEPIIe, TO3UTUBHO BIUIMBATUMYTh Ha
e(hEeKTHUBHICTD YKpaiHChKO-aMEePUKaHCHKOTO CIIBpOOITHUIITBA y chepi
IIPAaBOOXOPOHHOT JISIIBHOCTI M KPUMIHAJIBHOTO CYJIOYHUHCTBA, 3pOOJISTH MOT0 OLIBII
OPOAYKTUBHUM Ta B3a€EMOBUTIIHUM; MO-Apyre, OyayTh HE OCTaHHIMHU (30Kpema,
BUKOPUCTOBYIOUYH TMO3UTUBHUM aMEPUKAHCHKUUN JOCBIJ y MEPCHEKTUBI ciij O0yio O:
po3uupumu nepenix 06CmasuH, wjo SUKIIOYAIOMb 3N04YUHHICMb OIAHHA, 6I0OMOBUMUCS
8i0 6Kazieku “snepuie’” ma GKIOUAMU U YMUCHI 3/I0YUHU CEPEOHbOI MIANCKOCMI 00
Kona niocmae 36ilbHeHHSA 6i0 KPUMIHANbHOI  8IONOBIOANLHOCMI,  3MEHUUMU
MAKCUMANbHUL CIMPOK N030A6IeHHs 80l OJisl HENOBHOIIMHIX, SIKUHU 1 10C1 CTAaHOBUTh
I’ ITHA/ISTh POKIB; CKAaCyBaTH 1HII KOJII31iHI HOPMH a00 AEKPUMIHATII3YyBaTU HU3KY
3JI0YMHIB HEBEJIMKOTO CTYIEHS TSHKKOCTI; 3HAYHO MOCHIIUTH KPUMIHAIBLHO-TIPABOBHIA
CTaTyC MOTEPIUIOro BiJi 3JI0OYMHY, @ TaKOX CBIJKIB; 3alpOBAJUTH TMEPEIOBI BUAU
MOKapaHb (MPUMIPOM, PECTUTYIIIF0, BUNHEHHS M1 MO0 MOBIIOMJICHHS IMOTEPILINX,
KOH(icKalilo 3aMIHHMX LIHHOCTEH TOILO), a TAKOX 3aX0oau Oe3neKku (MpuMipom,
JTUCTAHIIWHUNA  HArIsiA,  JOMallHIA — apemT, JenopTaiiio, 1HPOpMyBaHHS
IPOMAJICBKOCTI PO 3JI0YMHIIIB, 1M030aBAECHHS J0JaTKOBUX BHUTOJ, IMJbI 1 IPUBLICIB
I71s1 0C10, 110 BUMHUIIN 3JIOYMHHM) TOIIIO).

4. T'ymanizayisi KpUMIHANbHO2O 3AKOHOOABCMEA 5K NPIOPUMEMHUL HANPIM
KPUMIHATbHO-NPaso6oi noaimuxu. Ilepmr HiXK BECTHM MOBY MpO MLiJli Ta HANPSIMH
ryMaHi3alli KpuMiHaJIbHOTO 3aKOHOAABCTBA, TpeOa BU3HAYUTHUCH Yy MUTaHHI, 10 caMe
MU PO3YyMIEMO MiJ TakOK TyMaHi3aui€r. [/ ymauizm (noxooums 6i0 1aMUHCbKO20
QumanuS - N00SHUL, AHOOCbKULL) - Ye ICMOPUYHO MIHIUBA CUCMEMA CYCHITbHUX
no2nA0i8, AKICHA O3HAKA CYCRIIbCMBA, OCHOBOIO AKOI € BU3HAHHS YIHHOCI IIOOUHU 5K
ocobucmocmi, ii npupoOHo20 npasa, Ha c60000Y, GLIbHUL PO36UMOK | U8 CBOIX
30i0HOCmell, YmeepodceH s npiopumemy ocoou, il bnaza, npas, iHmepecie 8 AKOCHI
Kpumepiig OYiHKU Cycniibcmea ma 6i0HOCUH Y Hbomy. Y TIbOMY PO3yMiHHI MPaBO 5K

PEryJIATOp CYCHUIBHUX BIAHOCHH Ma€ CTaTH 3arajbHOI0 MIpOIO CBOOOIHM, PIBHOCTI Ta
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CHpPaBEIUIMBOCTI, IO PpEaJi3ylOThCS Yy TMPaBOBUX HOpMax Ta MPaKTHIl iX
3aCTOCYBaHHS.

['ymaHi3zalisgs Ma€e o3Ha4aTH MpPAarHEHHS 10 MAKCUMAaJbHO IMMOBHOTO BTIJICHHS y
KK VYkpainu npuHIMIy TyMaHi3My SIK 3aCaJHUYOTO TOJOKEHHS KpPHUMIHAJIbHOTO
npaBa. lle 1 NOBMHHO CTaTH TOJOBHOIO METOI0 TyMaHi3alli KpUMIHAJIBHOTO
3aKOHOJIaBCcTBa YKpaiHu. [[puHIMN rymaHi3My CbOTOJIHI BU3HAYEHO 0€3M0CcepeHbO Y
KK P®, PB, PM, Ilombmii, AesSKUX IHIIUX €BPONEHCHKUX JepkaB. SIKIo
CKOpHUCTaTHCs Ae(IHIISAMU 3aKOHIB 1HIIUX JEP>KaB, MOKHA JIIUTU 10 BUCHOBKY, 1110 1
y KK VYkpainu Tak caM0O NpUHIMII TyMaHI3My Ma€ O3Ha4yaTH Take: 1) KpuMIHaJbHE
3aKOHOJABCTBO 3a0€3MeYye€ OXOPOHY JIIOJAUHU, 30KpeMa i1 KHUTTA 1 30pPOB'A, 4ecCTi 1
T1THOCTI, HETOTOPKAHHOCTI 1 OC3MEKH, SIK HaWBHUIIO1 COIIAIbHOI IIIHHOCTI; 2) 0co0i,
sKa BUYMHUJIA 3JI0YMH, Ma€ OyTH MpU3HAYEHE MMOKapaHHs, HEOOX1AHE 1 I0CTaTHE A 1l
BUIPABJICHHA Ta TMIONEPE/PKeHHs] HOBUX 3JI0YMHIB;, 3) TMIOKapaHHA Ta 1HIII
KPUMIHAJIBHO-TIPABOBI 3aXO0JIM, IO 3aCTOCOBYIOTHCS JO OCOOH, sSiKa BUMHWIIA JIISTHHS,
nepenbavene uuM KogexkcoMm, He MOXKYTh MAaTH CBOIM 3MICTOM 3aBAaHHsS (PI3UUHUX
CTpaKJaHb a00 MPUHUKEHHS JTOJCHKOI T1IHOCTI.

Sxmo TpeTs CKIaaoBa IBOTO TPHUHIIMIY Ma€ 3HAYCHHS IEPEBAXKHO IS
BU3HAYCHHS CHCTEMHU MOKapaHb Ta MOPSAJKY iX BiOYBaHHS, TO Ha TepIimi ABI Tpebda
3BEpPHYTH YBary camMe€ y KOHTEKCTI MHUTAaHHS MPO TyMaHi3allil0 KPUMiIHAJIHHOTO
3aKOHOJIABCTBA. [3 3a3HAYEHOr0 BUILTUBAIOTH JIBA OCHOBHUX HAIIPSIMH r'yMaHizaiii: 1)
nepuiull HanpsmM CMEOPEeHHs MAKoi cucmemu KPUMIHATbHO20 3aKOHOO0A8CMEad, KA O
0038015114 MAKCUMATILHO NOBHO 3aXUCMUMU 8 Yill KPAiHi T0OUHY, ii dcumms ma yci
i1 koncmumyyiuni 1 iHwi npasa. e HanpsiM mepeadavae IBOEIUHE 3aBIaHHS: a)
3aXHUCTUTH MOTCHIIMHKUX JKEPTB 3JIOYMHHOCTI - HE JIOMYCTHUBIIM 1ICHYBaHHS MTPOTAINH
Yy KpUMIHAJIbHOMY 3aKOHI, SIK1 3aJIUIIWIN O JIFOAUHY 0€33aXHCHOIO Mepe]] 3T0UUHIISIMU
(MmeThbcst PO TTOBHY KPUMIHAJII3AIIIIO JisiHb, K1 JIACHO € CYCIUTbHO HEOE3MeUHNMHN );
0) 3axucTuTH OCi0, fAKI HEMPaBOMIPHO TMPUTATYIOTHCS JI0 KPUMIHAIHHOI
BIJIMOBIAQIBHOCTI - HE JIOMYCTUBIIM 1CHYBaHHS KPUMIHAJIBHOI BIJMOBIIATIBLHOCTI 3a
TiSTHHSA, $SKI HE TOBUHHI BHW3HABATHCS 3J0YMHAMU (MAEThCS MPO HAMIUIIKOBY,

HCOOIPYHTOBAaHY KpHUMIHATI3AI0); 2) Opyeutl Hanpsim - CMEOPEHHS CUcmemu
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NOKApaHb ma iHWUX KPUMIHATIbHO-NPABOBUX 3aX00i6, KA O Cy2y8ana y nepuLy uepey
Memi 8UNPABIeHHsl BUHHOT 0COOU MA NONEPeOHCeHHs BUUHEHHSL Hel0 HOBUX 3I0YUHIE.

Ill]ooo nepwioeo Hanpsimy. SIKIO MU MpoaHaNI3yeEMO YyC1 TPyHH 3JI0YHHIB,
o0'ennani y po3ainu OcobmuBoi yactuau KK, 3anexHo BiJ cTymeHs TSDKKOCTI iX y
IJIOMy, TO MO00AYUMO, IO HAWOUIBII TSHKKUMU € 3J0YMHHM MPOTH MHUPY Oe3NeKH
JIOJICTBA Ta MIKHAPOJHOIO TMpaBoNopsaky (posaur XX), 3JI04MHH TPOTH OCHOB
HaIioHaIbHOT Oe3nekn Ykpaiau (po3min I) 1 Bificekosi 310unnaM (po3ain X1X). Came
y IIUX PO3/iJaX CKOHIICHTpOBaHA HAaMOLIbIIA KUIBKICTh TSKKHX 1 OCOOJMBO TSHKKHUX
31no4ynHiB (60-80%) 1 pu 1IbOMY HaliMEHIIIA KIJIBKICTh 3JI0YUHIB HEBEJIUKOI TSKKOCTI
Bim 0 mo 10%). Otmxe, BuUAHO, SIKI caMe€ NPIOpPUTETH oOOpana JepxaBa s
KPUMIHAJIBHO-TIPABOBOTO 3aXUCTy Bcymneped mnporojomeHid y cr. 3 Koncturyii
VYkpainu Jekiapanii npo Te, o caMme JIIOJANHA € HAMBUIIOK COLIATBHOIO LIHHICTIO.
Poznin |l (37104MHU MPOTH KUTTSA Ta 3I0POB'S JIOJIMHU) 3aiMae JIMIIE IM'SITHAALSTE
micue, po3aun Il (3mounHu mpoTH BoJii JMHOAWHU) — BOckMe, po3aut |V (3nounnu
MPOTH CTaTEBOi CBOOOIM Ta CTATEBOI HEIOTOPKAHHOCTI) — OJMHAMLTE, a po3aul V
(37104MHU POTH BUOOPUUX, TPYAOBHUX Ta THIIMX OCOOMCTHX MPaB Ta CBOOO/ JIIOIMHU
1 TpOMaJslHUHA) — OCTaHHE, ABAAUATE Miclle. TakuM YUHOM, MPIOPUTETU Tpeda
3MmiHoBaTH. He Moke BBakaTUCs, HANPUKIAA, IIMUTYHCTBO OUIBII TSKKUM
3JI0YMHOM, HIDK YMHUCHE BOMBCTBO. He Moke BBa)kaTHCs BUKpaJCHHS AUTHHH MEHII
TSKKUM 3JI0Y4MHOM, HIXK BTPYYaHHS Y JISJIBHICTD JEP’KaBHOTO Jlisya.

3 iHmoro OOKy, BCymeped BUMOTaM Ta pekoMeHpaaiisM Pamum €Bpormu,
€porneiicekoro Coro3y, Bceyreped HEOOXITHOCTI TapMOHi3allil KPUMIHAJIBHOTO
3aKOHOJIABCTBA €BPOIEUCHKUX JAEpKaB B YKpaiHi 10 WX MIip: a) He nepeadadyeHo
KPUMIHAJIbHY BiJIMOBIIATBHICTE: - 32 KIIOHYBaHHS Ta 1HII TeHETUYH1 MaHIMyJISIT, SKi
CTBOPIOIOTH 3arpo3y reHoGOHIYy YKPaiHCBKOTO HapOIy; - 3a HU3KY 3JIOYMHIB MPOTH
MalOyTHROTO (IlI€ HE HAPOJKEHOTO) JKUTTS - HANPHUKIIAJ, 32 TPaBMYBaHHS ILJIONY,
MPOJIaXX CYMHIBHMX 3aC001B JIJIsI CaMOCTIHHOTO TEpEepPUBAHHS BariTHOCTI; - 3a JEsKl
3JIOYMHU TPOTH JOBKULIS TOIIO; O) HE BU3HAYEHO HAJICKHI TMIJCTaBH 1 yMOBHU
KPUMIHATBHO-TIPABOBOT PECTUTYIIII - SIK IPUMYCOBOI, TaK 1 MPUMYCOBO-T00POBUIBHOT,

BHACJIIJIOK YOT'0 MOTEPIIl 4acTO 3aJIUIIAIOThCS P CBOIX 1HTEpecax»; B) HAJIC)KHO
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HE BU3HAYCHO BEIIMKY TPYIY 3JI0YMHIB MPUBATHOTO OOBUHYBAYEHHS, BHACIIOK YOTO
3aJUIIAIOTHCS 3JI0YMHAMU 3 yciMa iX MpaBOBUMH HACHiKaMH, B sIKI MOTEPHUIAN
BTPYTUTUCS HE Ma€ MpaBa, HANPUKIAJ, KpaJbKKa CHHOM 4YM JOYKOIO MaifHa, 110
HAJIeKUTh OaTbkaM, ab0 TOBTOpHE 3IBajJTYBaHHA YOJOBIKOM JPYXHHH 3
BUKOPHUCTAHHSAM 11 O€3MOpagHOro CTaHy Ta 1H.; ') HE BHU3HAUYCHI YMOBH 1 MOPSIOK
3MIMCHEHHsS TPUMUpEHHs (Memiaiii), KpiM SK y BHUIMAQJAKYy BYMHEHHS 3JI0YHHIB
HEBEJIHMKOI TSHXKKOCTI Y MeKaxX 1HCTUTYTY 3BUIBHEHHS BiJl BIJMOBIIaJIbHOCTI TOLIO.

L1]ooo opyeoco nanpamy.Y 2001 p., konu 6yB npuiinstuii HoBuit KK Ykpaiunu,
MOJITUKAaMU 0arato roBOPUIIOCH MPO MOro T'yMaHHICTh, MPO T€, MO LE KOACKC -
TIAHUN AeMOKpaThuHOl Kpainu. HacmpaBai >k mpocTe MOPIBHSAHHSA CIPOCTOBYE L0
te3y - KK VYkpainu 2001 p. € 6inbm cyBopum Kpuminanbaum koaekcom, HiK KK
VYkpainu 1961 p.

[To-niepmme, y HboMy mnpubau3Ho Ha 15% crano Ounbiie 37m04MHIB — 695
3amicTh 600 (111 Hudpu OTpUMaHI IUISTXOM MIPAXyHKY KUIBKOCTI TUCIIO3UIIIA CTaTeH
Oco6mmBoi wactuau KK, B SKUX BU3HAUAIOTHCS BIJMOBIAHI JISIHHS), TPHU I[OMY
05m3pk0 40 HOBHX 3JIOYMHIB — 32 PaXYHOK TSDKKHUX Ta OCOOJIMBO TSDKKUX 1 JIUIIE
omm3bko 30 — 3a paxyHOK 3JIOYMHIB HEBEIMKOI TsHKKOCTI. [Iporiec 30uTblIeHHS
KUIBKOCT1 3JIOYMHIB, YacTO HEBUIIPABIAHOTO 301JIbIICHHS TPUBAE MOCHUICHUMH
temnamu. [lo-apyre, y HoBomy KK BigHOCHA YacTka 3J704YMHIB, 3a sIKI MOXe OyTH
MpU3HAaYEHE MOKapaHHs Ha CTPOK MOHAJ 5 POKIB M030aBiIeHHS BOJI1, 301JIbIINIIACH HA
1%, a dYacTka 3JI0YMHIB HEBEIUKOi TSHKKOCTI, 3a SKI MOXe OyTH TpHU3HAYCHE
1030aBJICHHSI BOJII HA CTPOK J0 2 POKiB, HaBIMakH, 3MeHIIIach Ha 16%. Ilo-Tpere,
3'IBWJINCh HOBI BHUAM TIOKapaHb, 3a CBOIM 3MICTOM (a caMe 3a KapaJbHOIO
CIPSIMOBAHICTIO) OJIM3BKI 7O TMMO30aBlieHHS BOJI - apemT 1 oOMexeHHs Boui. [lo-
4yeTBepTe, K 1 paniiie, yci cankuli KK Ykpainu «B3sTi 31 cremi».

Takum dYMHOM, KapajdbHa CHPSMOBaHICTh KPUMIHAJIHLHO-TIPABOBUX 3ac00iB
MepeBaXkae, a 3aKOHOJABEIb aOCOTIOTHO Oaily»e CTaBUTHCS 10 TOTO, SIKHM Came
CTPOKOM IMOKapaHHsI BUHHUM MYCUTb CIIOKYTYBaTH CB1 IpiX NEpe]l CyCHIbCTBOM.

Mix THM, IPaKTUYHO BCl KpaiHu 3axigHoi Ta LleHTpansHOi €Bpomnu, a Takox

JesiKl TOCTPAJTHChKI KpaiHU BXKE JaBHO MEPEHIUIM 3 CUCTEMHU TUIBKM MOKapaHb Ha
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" IBOKOJNINHY" CUCTeMYy, sIKa CKJIaJa€ThCs 3 MOKapaHb 1 3aX0/1iB O€3MeKH, a OKpeMmi 3
HUX 3aIpoBaiuIM "TpUKOMIiHY cucteMy": "mokapanHa" - "3axomgu" - "HpUMHpEHHS
yepe3 pectutymito”. [Ipu 1ipoMy HUIAMH TOKapaHHS € TUIBKM Kapa 1 3amoOiraHHs
BUMHCHHIO 3JIOYMHIB IHIIUMH, KpIM 3acy/KEeHHWX, ocobamu. Taki >k 1im, SK
BUIIPABJICHHS 0C10, BXKUTTS 3aXO0JI1B JI0 iXHbOI COIlabHOT peadiiTalii 1 3amooiraHHs
BUYMHECHHIO HUMHM HOBHMX CYCIIUJIBHO HEOE3MeYHUX JisiHb, TPaHCHOPMYBAIUCH y I
3axoAiB Oe3meku. SICHO YCBIIOMITIOETHCS, IO 3JIOYMH — II€ HE IOCh HE3BUYAWHE 1
’KaxJIMBE. 3JI0UMH - 1€ TUMIOBUHN COIllaIbHUN KOH(IIIKT, 1 HOro Tpeda po3B'a3yBaTH 3a
JOTIOMOT'OK0 YCIX MOKJIMBHX 3aC001B, K1 ICHYIOTh B apC€Hal JIepKaBu 1 CyCHIbCTBA,
1 COUIbHUMU 3ycWuisiMU. [Ipu mpoMy ciifg BIAMOBHUTHCS BIJ MOTJIALY, SKUWA B HAC
YKOPEHUBCS, MpPO T€, IO 3J0YUH - L€ MOPYLIEHHS JIMIIE CYCHUIBHOIO IHTEpECY.
HacrnpaBni 37104MH nopyulye siK CyCHUJIbHUM, Tak 1 NpUBAaTHUW iHTepec. | ockiibku
CIIpaBeIUBE OCTAHHE, NOMEPNLIULL MA 1020 NPEOCMABHUK MAK CAMO MAarms npaso
bpamu yyacmev y GU3HAYEHHI OO0Al 3/10YUHYS - NPU BUPIUEHHI NUMAHHA NPO
MOJNCIUBICMb K 36LIbHEHHs 1020 810 KPUMIHANbHOI 6i0nogioanvHocmi, abo 8io
NOKApauHs yu 6i0 8i00YBAHHS NOKAPAHHA 3 GUNPOOVEAHHAM, AO0 NPUHAUMHI NPO
MOJHCIUBICME NOM SIKULEHHSI NOKAPAHHS, A MAKONXC NPO MONCTUBICIb 3ACMOCYBAHMHS
00 3AcY0IHCeH020 AMHICMIL.

JlaBHO JOBeJeHO, IO HE MOXHA IOOOPOTH 3JIOYMHHICTH, BiAMPABISAIOUN
MPaBONOPYIIHUKIB OJIMH 33 OAHUM JI0 TIOpMHU a00, HaBMAKH, 3aKPUBAIOYX Ha HE OYl.
Y rakumii cnoci® piBeHb 3JIOYMHHOCTI MOXKHaA Jumie 30iuibmmTH. [lepeBara
"BOKOMIMHOI" CHUCTEMU MPaBOBUX HACHIAKIB MPOTUIPABHOIO [ISHHS MOJSATae y
TOMy, III0 BOHA JO3BOJISIE, 30KpeMa, 3pOOUTH OUIBII TyYMaHHOK KPUMIHAJIBHO-
MPaBOBY MOJITHKY 32 PaxyHOK 3aCTOCYBaHHS 3aXOJlIB O€3MEKH 3aMiCTh MOKapaHHS
ab0 mops 3 M'SIKUM TIOKapaHHSAM y BUIIAKaX, KOJH 11€ MOXKITUBO.

B Vkpaini x poib 3axomiB O€3MEKH YaCTKOBO HaMararThCsS BiIIrpaBaTh
JI0JTaTKOB1 TIOKapaHHsI, aJie Hapa3l BOHM HEMOXKIIMB1 0€3 OCHOBHHX, & TOMY iX pOJIb HE
CTpUMYyIOUa, K Mae OyTH, a Tak camo penpecuBHa. 106 Oyrno 3po3ymiiiie, 3a3Hauy,
mo uuHHUMU KK eBpomeilicbkux gepxaB A0 3axOfiB O€3MeKu, sIKI MOXYTb

3aCTOCOBYBATHUCA IIOpAA 3 ITIOKApPAHHAM abo X 3aMICTh IMOKapaHHA, BiIIHOCHTBCS[,
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30KpeMa: - 3a00poHa KOPHUCTYBAaTHUCS TMEBHUMH MpaBamMu ab0 OOMEKEHHS TEBHUX
mpaB, 30KpeMa MpaBa: KEpyBaTH TPAHCIIOPTHUM 3ac000M; 30epirat 1 HOCUTH 30pOIo,
Ha TIOJIOBaHHS, pUOOJIOBIIO; TMO30aBieHHs JiIeH31i Ha 30poro, mpodeciiiHa
AuckBamidikaiis, 3aiiMaTHCs TMEBHOIO MPO(]EciiiHO0 AISUIbHICTIO; 3A1MCHIOBATH
H1PUEMHUIIBKY TISUTBHICTD; 001MMAaTH MIEBHY MOCcaly; OpaTH y4acThb y BIJAIPABIICHHI
paBOCY//sl, BAKOHYBAaTU (PYHKINT y Aep>KaBHUX OpraHax 1 opraHax TEpUTOPIaIbHOrO
4y podeciifHOro caMoBpsAyBaHHS, BUOOPUOTo MpaBa; - creliaibHa KOH(ICKallis, a
TaKOXK KOH(ICKAIIis JOXOMIB 1 BUIYUYEHHS BapTOCTI (PIHAHCOBUX MEpPEBar, OJep>KaHux
B pe3yJbTaTl 3JI0YMHY; TOBHA YU YAaCTKOBA KOH(ICKaIlisl MaiiHa; BHECOK Yy (pOH[ OCi0,
0 TOCTPaXKIAJd BiJ 3JIOYMHIB; - Oe€30IUIaTHI pOOOTH; - BUCJIAHHSA 1HO3EMIIIB; -
3a00poHa MPOKUBATU YU TepeOyBaTH y MEBHUX MICISIX; OOOB'S30K mepedyBaTH y
MEeBHIN MICIIEBOCTI; 3a00pOHA BIJIBIyBaTH PECTOPAHU 1 MICISl MTyOJIYHOTO MPOJIAKY
CIUPTHUX HAMOiB; 3a00pOHa 3'BIATUCS B IPOMAJICHKUX MapKax 4M caaax, Mmooym3y
KU, y JAUTSYUX OyAWHKax, TCUXIaTpUYHUX JIKApHAX 1 YCTaHOBax JUid
HEJIOYMKYBaTHX, Ha IUISDKaX TONIO; - HArjsJ 3a HeOe3MeYyHUMH ocodamu; -
MOKJIaJeHHS 000B'SI3KY 3aJUIITUTH OYTMHOK JPYKUHU (YOJOBIKA), B AIKOMY IepedyBae
HOT0 KOJMWIIHS J>KEepPTBa, Ta NPUIMHUATH 3 HEI OyIb-iKHil 3B'A30K; - 3a00poHa
yTpUMaHHS HeOE3MeuHnX cobaK ToUIO.

3axomamu O€3IeKH, sIKi MOXKYTh MPU3HAYATUCS JUIIE 3aMICTh TMOKapaHHS, €
MPUMYCOBI 3aXOAM MEIUYHOIO0 XapakTepy 1 MPHUMYCOBI 3aX0Jd BUXOBHOIO
xapaktepy. KpiM Toro, OUIBIIICTh €BPOMEHCHKUX JEp)KaB PO3POOUIN CHUCTEMY
TUIOBUX CAHKIIM, 3aJIE)KHUX Bl KOHKPETHUX KPUTEPIiB, 110 BU3HAYAIOTH TAKKICTh
3JIOYMHHUX [isHb, a JesKi 3 HuxX, Hanmpukian Icmanis 1 Can-MapuHo, 1i THUIOBI
CaHKIIT 3aKpiMmuIn 0e3MOCePeTHHO B 3aKOHI. 3aKOHO/ABII OLIBIIIOCTI 1HIIUX JEpPKaB
YITKO YCBIIOMJIIOIOTb, IO JUIsi OOpOTHOM 31 3JOYMHHICTIO TOJIOBHE HE TUIBKH
KOHIICHTpAIisl 3yCHJIb HA IPOTUIIT HAaWO1IhIIT HEOE3MEYHUM 37I0UYMHAM, a i CTBOPECHHSI
TaKOi CHUCTEMHM, 3a sIKoi Oynab-iKe HaliMeHII HeOe3neuHe AiSTHHS HErailHO OTpUMYE
CBOIO MIPaBOBY OLIIHKY 3 OOKY Jep>KaBH.

[HmMu  cnoBamu - y  Hamiid  kpaini Kogekc mpo anMiHiCTpaTHBHI

NpaBoMOpyILIEHHS Maixke He aie. Ha BynMIsiX BXe 1 MalllOKM MAaTIOKalOThCS, 3
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aBTOMOOUITIB BUKHAAIOTh CMITTS NPAMO Yy PIYKH, MIANPUEMIIMBI TITKH HAa KOKHOMY
KyTKY TPOJAOTh MaJOJITHIM IUTapKd, y JipTax BIAMPABISAIOTH MPUPOAHI TOTpeOU
HE JIMIIe aJIKOTOJIIKHA, aBTOMOOUI MapKylOTh Ha TPOJEHOYCHUX 3YIMHUHKAX 1 1314Th
B3araji 0Oe3 mpaBwi, OyAb-I€é MOXKHA MNpPUAOATH 1 BUKOPUCTATH PHUOOJIOBHI
CJIEKTPOBYJKH, COOAKU, MPHU 3yCTPIyl 3 SKUMU JIOJUHY MOYUHAE TPYCUTH, TYISIOThH
BUIBHO 0O€3 MOBIJKIB, - BIaJl JO YChOrO IOTO CIpaBu Hemae. B miit cutyarii
IIOJICHHO BUXOBYETHCS HEMOBara 10 3aKOHY, HAaCEJICHHsS PO3yMi€, MIO 1 3JI0YHHH
MO>KHa BUMHIOBATH O€3KapHO.

Ha Bigminy Bix Ykpainu, B3sSTH xou crapy €Bpony - @panuiro un Himeyunny,
a0o0 Taki kpainu A3ii, sk Cinramnyp un ApaOcbki Emipatu - ckpi3b, A€ CyCHIIBCTBO 1
JepXaBa TOBaXKalOTh ceOe, BOHM BHUXOBYIOTH IIOBary J0 3aKOHYy IepenyciM Ha
ApiOHUX MPABONMOPYUIEHHSAX - TOJILEUCHKUX MOPYUIEHHSAX YU KPUMIHAIBHUX
IPOCTYIKaX - HE3aJeKHO BiJ Ha3BU. TOJ1 1 A0 3JI04YMHIB CIIpaBa 4acTO HE JIOXOAUTb.
B Vkpaini nmo mmx mip jgie cynepewiuBuii Koaekc npo anMiHICTpaTHBHI
MpaBONOpYIIECHHS, NpuiHATHI e y 1984 p. Jlume 3a octanHi 4 poKU 1O I[OTO
Konekcy 6yno BHeceHO 64 3MiHH, @ YyChOTO IMX 3MIH - BXKE COTHI. AJle 110 3 TOTO, 1110
Konexc 3a00poHUB BOAISIM MapiIpyTOK MEPEBO3UTU MACAXKUPIB MOHAJ] BCTAHOBJICHY
KUIBKICTh 200 kK MajauTu Ha BynuIix? [lacaxxupu mpooBKYIOTh I3AUTH, BITIyBalOYU
cebe "oceneamsaMu y OaHIi", 1 HaBITh MUIIIOHEPH, SKI HE TaATh, HE POOJIATH
3ayBakeHb MOpyIIHUKaM 3akoHy. OTKe, BUCHOBOK: cami MO cO01 KOJAEKCH - YU TO
Kpuminanbauii, 41 TO PO aJMIHIPABOIIOPYIIEHHS - HE Tpebda MEepeoliHOBaTH, iX
MOJIOKEHHSI MOXYTh YAOCKOHAIIIOBATUCA, Y T.4. T'yMaHI3yBaTHcs Oe3KiHEUHO. Aje
SKIIO0 BJIajia Oe3BOJIbHA 1 O€3BIAMOBIAIbHA, TO 3aKOHU >KMBYTb CBOIM JKUTTSM, a

JIIOOU - CBOIM.

TIJTAH JIEKLIIMHOI'O 3AHATTS 110 TEMI Ne 2:

JIEKIIHHUX 3AHATH (IOHUH)-2
CAMOCTIHHA POBOTA (I O[HH)-4
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T'ymanizayia npasosozo cmanosuuia
nomepninozo y KpUMiHaAAbHOMY 3AaKOH00AECM 8i

ITman nekii:

1. [Ipo6yiema MOTEPIIOro Y KpUMiHAJILHOMY 3aKOHO/IaBCTBI.

2. O3HaK# MOTEPIIIIOro Y KPUMIHAILHOMY 3aKOHO/IaBCTBI.

3. IIpaBoBe cTaHOBHIIE TOTEPIIIIOTO Y KPUMIHATBHOMY 3aKOHOABCTBI.

4. HampsiMky ~ TymaHizaifii  craTrycy TMOTEpIiioro y  KpUMIHAJIBHOMY
3aKOHO/IABCTBI.

Iumannsa ona camocmiitno2o OnpayO6aHHs

1. Oxopona mpaB 1 CcBOOOJ TOTEPHUIOr0 SK HAmpsM TyMaHi3auii
KPUMIHAJILHOTO 3aKOHO/IaBCTBA.

2. Jlep>kaBHe TapaHTYBaHHSI 3aKOHHUX IPaB MOTEPIJIOT0 y KPUMIHATHBHOMY
CYJIOYMHCTBI Ta (JOpPMH peanizarii.

3. Y3rokeHHsI HAIllOHAJIFHOTO Ta MIXKHAPOJHOTO CTaTyCy MOTEPIIIOro Bif
3JI0YMHY.

4. Hanpsamku ~ rymasizaimii  MpaBOBOTO  CTAHOBWINA  TMOTEPIIOT0 Y
KPUMIHAJIbBHOMY 3aKOHO/aBCTBI.
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7. CenaropoB M. IIpaBa motepnizioro BijJ 30YUHY: MI>KHAPOHI CTAHIAPTH Ta
BiTun3HsHUHN X / M. Cenatopos // [IpaBo Ykpainu. — 2006. - Ne 5. — C. 130-133.
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TE3HU JIEKIIII

1. KpumiHaibHUN KOJEKC MICTUTh 3HAYHY KUIBKICTh CTaTel, B SIKMX BKa3aHO

Ha MEBHI BUJW MOTEPHIIUX BiJ 37104uHIB (CT.CT. 8, 46, 67, 112, 170, 206, 431, 442
KK Tta in.). JlocnipkeHHs LMX Ta IHIIMX TPUIIKACIB, @ TAKOX TMOJOXKEHb Teopii
KPUMIHAJIBHOTO TpaBa Ta MPAKTHKU 3aCTOCYBAHHS KPUMIHAJIBHOTO 3aKOHOABCTBA
JI03BOJISIIOTH CTBEPKYBATH, IO 3’SICYBaHHS CYTi TOTO YH 1HIIIOTO BHY IMOTEPIILIOTO
Ma€ 3HA4Y€HHS JUIs: BCTAHOBJICHHS COLIAJNbHOT MPHUPOAM BIAMOBIAHOTO 3JI0YUHY;
3’SCyBaHHS MOro XapakTepy Ta CTYMNEHs CYCHIJIbHOI HEOe3MEYHOCTI; BUPIIICHHS
MUTaHb [P0 KpUMIHAMI3ALUIID YM JEKpUMIHAMI3aUII0 JOISIHHS, AUQepeHLialio
KPUMIHAJIBHOI ~ BIJMOBIAQJIBHOCTI; PO3MEXKYBaHHsS 3JIOYMHIB, iX KBasi(ikarrii;
MPU3HAYEHHS MOKApaHHS, a TAaKOX JJI BHPIMICHHS MHTaHh YMHHOCTI 3aKOHY TPO
KPUMIHAJIBHY BIANOBIAQIBHICT Yy MPOCTOPl Ta 3BUIBHEHHS BiJ KPUMIHAIBHOI
BIIMOBIAAIBHOCTI. Pa3oM 3 THM, BUBYECHHS OKPEMHUX IMOTEPIILINX HEMOXIHMBE 0Oe3
BCTAHOBJICHHS 3araJIbHOTO MOHATTS IMOTEPITLIOTO Bij 3JI0YMHY, BUSBJICHHS 3arajbHUX
3aKOHOMIPHOCTEH, HEOOXIJHUX HJii KOHCTPYIOBAHHSI 3aKOHY IIPO KPHUMIHAIBHY
BIIMOBIAANBHICTh. TOMY 1€ JOCHIIPKEHHS, HacaMmIepea, COpsiIMOBaHE Ha PO3pPOOKY
TAKOrO TIOHSATTSA, HA BU3HAYECHHS WOTO ICTOTHUX O3HAaK. 3aKOHOJABCTBO TMPO
KpUMIHAJIbHY BiJIMOBIIATBHICTh HE PO3KPUBAE TIOHATTS MOTEPILIOTO Bif 370unHy. Ha
OyMKy 0aratbOoX JIOCHIJHUKIB, MOTr0 BHU3HAYEHHS MICTUTh KpPHUMIHAJIBHO-
nporecyanbHuit 3akoH. [lle y 4. 1 c¢1. 24 OcHOB KpuMiHAIBHOTO cya0ounHCTBa COI03Y
PCP 1 coro3nux pecny6utik 1958 p. nependayanoce: «Ilotepmninum BU3HaAETHCS 0c00a,
SIK1H 3JJOYMHOM 3arlojlisiHa MopalibHa, pizuuHa ab0 MaitHOBa mIKo1a». [le Bu3HaUeHHS
OyJI0 CIPUIHATO KPUMIHATILHO-TIPOIIECYATBHIM 3aKOHOIABCTBOM 0aratbOX COIO3HHUX
pecnyoutik. BoHo 3Haimo cBoe BimoOpakeHHs W y KpuMiHaIbHO-TIPOLIECYyaAIbBHOMY
koaekci Ykpainu 1960 p. (mami — KIIK). 3rigno 3 4. 1 ct. 49 KIIK «nomepninum
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BUBHAEMBCL 0c00A, AKIU 3M10YUHOM 3AN00ISIHO MOPANbHY, Qizuuny abo MauHo8y
wKoOdy». Y dacTWHI 2 1Ii€l CTaTTi BCTAHOBICHO: «[Ipo 6U3HAHHA 2POMAOSHUHA
NOMEPNINUM YU NPO GIOMOBY 8 UbOMY 0C00a, AKA NPOBAOUMb OI3HAHHS, CAIOYUL |
CY00s1 BUHOCAMb NOCIMAHOBY, A CVO — YXBATLY».

3a3HayeHa JediHilis, MOXIHUBO, JIOCUTh IOBHO 1 YITKO XapaKTepu3ye
MOTEPHIIOro K Cy0’e€KTa KPUMIHAJIBHOTO MPOIECY, ajie BOHA Jajeka BiJ MOTped
KPUMIHAIBHOTO TpaBa 1 HE MIAXOAWTH Uil BU3HAUEHHS MOTEPIILIOTrO Bif 3JI0UHHY.
[To-nepiie, npu 3’scyBaHHI TOro, YM € Cy0’€KT MOTEPHUIMM BiJ 3JI0YMHY, HE Mae
3HAYEHHs, 4d OyB BIH BH3HAHUU MOTEPHUIMM OpPraHOM AiI3HAHHSA, CIITYUM, CYJJIECIO
abo cyaoM, ToJIOBHE — 1100 Homy 3J104MHOM Oyio 3amofisiHo mikoxay. Ilo-apyre, y
3a3HadyeHIN AediHilii BY3bKO OKpPECIICHI PI3HOBHJIUA COINAbHUX CYO’ €KTIB, SKi
MOXYTh BUCTYINATH MOTEPHIJIMMHU BiJ 3J0YMHIB. 3 HEi BUIUIMBAE, 110 MOTEPIUIAM €
TUIBKKH TpoMaasHuH (ocoba). OmHak, SK BIJIOMO, CYCIUJIBHO HEOE3MeuHl ISHHS,
nependadeni y KK (manpuxnan, y cr. 170 KK), 3anmomiroroTh IIKOAYy HE TUIBKH
¢13uuHMM ocolam, ane ¥ 1HIIMM COLaIbHUM CyO’€KTaM (HANpUKIIA, HOPUIAYHUM
ocobam), sIKi TeK MOXKYTh OXOIUTIOBATHCS TTOHATTSAM «IOTEPILINI Bl 3mounHy». [1o-
Tpete, y cT. 49 KIIK HenocTaTHbO YiTKO BU3HAYEHI MEXKI IIKOJH, SIKa 3aMOA1I0€ThCS
notepnuiomy. Tak, y yactui 1 11i€i cTaTTl WAETHCA PO MOTEPHIIOrO SK PO 0CO0y,
AKIW 3JI0Y4MHOM 3aIOISTHO MOpaJIbHY, (Di3nYHy a00 MatHOBY IIKOY. 3 OJTHOTO OOKY,
MEepeNiK PI3HOBUJIIB IIKOAM HEOOIPYHTOBAHO 3BYXKYE TMOHSTTS MOTEPILIOTrO BiJ
3JI0YMHY, OCKUIBKM 3JIOYMHHI TOCATAHHS CHPUYMUHSIOTH HE TIIBKM MOPAJBHY,
¢13UYHy 4M MalHOBY ILIKOJAY, @ M 0araro 1HIIMX PI3HOBUIIB IIKOAM, 30KpEMa,
opraHizaiiidy ta nomitudHy. Cy0’€KTiB, sIKi 3a3HAIOTh TaKOi IIKOJU, TE€K MOXKHA
BHU3HABaTH MOTEPHUIMMM BiJ 3JI0YMHY. 3 IHIIOTO OOKY, BKa3iBKa Ha Pi3HOBUAU
IIKOAM CIpHsIiE HEOOIPYHTOBAHOMY PO3LIMPEHHIO MOHATTA MOTEPHIOrO B 3J0YMHY.
Tak, HacmigkaMu 37M04MHY € 0€3/114 HEeraTUBHUX 3MiH, SIK1 BiIOyBarOThCs y OyTTI Ta
CBIZJOMOCTI MpPaKTUYHO HEOOMEXEHOro Koijia cy0’ekTiB couiymy. Hampuknaza, npu
3rBAIITYBAHHI MEBHOI IIKOJM 3a3HA€ 3IBAITOBAHA 0C00a, MOPAIbHOI, & B JIEAKUX
BUITaJIKaX, MaTepiaabHOi MKOAU — ii (HOT0) YOJOBIK (IpyKWHA), OATHKU Ta OJM3BKI

i ocob1 mrogau. Ilpu OykBambHOMY TiymadeHHl 4. 1 cT.49 KIIK Bcix BkazaHux
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CyO’€KTIB CHiJ PO3TISAATH SK MOTEPHUIMX Bix 310uuHy. OmHAK TaKuW MIIX1T 70
BU3HAYCHHS TIOTEPHIUIOrO Bil 3J0YMHY HE MOXXE BHKOPHUCTOBYBATHUCSA Y
KpUMIHAJILHOMY TMpaBi, a/ke BIH CHpPUATHUME O€3MIPHOMY PO3IIMPEHHIO MEX
KPUMIHAIBHOI BIAMOBIAAIIBHOCTI. 3 OTJISAY Ha BUKJIaJEHE MOYKHA 3pOOUTH BUCHOBOK,
M0 TMOHATTA TOTEPIJIOr0 BiJl 3J0YHMHY TOTpedye KPUMIHAIBHO-TIPABOBOIO
JIOCIIIKEHHS.

['ocTpa HEOOXIAHICTh Y BU3HAYEHHI 1ILOTO MOHATTS BUHUKIA Ie Yy 70-X pokax
XIX cr. mpu miarotoBmi B HiMeuynHi mnpoekTiB 3arajbHOTO KPUMIHAJIBHOTO
VIIOXKEHHS Ta 3arajlbHOTO CTaTyTy KpUMIHAJIBHOTO CymOYMHCTBA. [IpuBepTae yBary
BHCHOBOK, SIKOTO JIWNUIM aBTOPH 3a3HAYeHUX NpoekTiB. Tak, P.I['HeilcT nwucas:
«...PO3pOOHMKM BH3HQJIM, 10 HAaBITh MPU PETENbHINIINA TepeBipill TMOHATTS
MOTEPHUIMIY  CyNepeunuTh NPUPOAl KPUMIHAJIBHOTO TpaBa 1 € IOPUIUYHO
HeoOMexxeHrum». [loniOHy JyMKy BHUCIIOBIIOBaB 1 BIJJOMHI HIMEIBKUNA TEOPETHUK
kpuMiHasibHOrO TipaBa @. JlicT: «[IoHATTS MOTEpIiIOro — HEsICHE TOHSTTS, AKE BEJe
70 TIOJIOBUHYACTOCTI Ta HEMOCHIIOBHOCTI. IluTaHHA Tpo MOTEpPHiIOro MOKHA
CTaBUTH TUIBKA IMOAO TEBHUX JICNIKTIB, SKI O€3MOCEPEIHBbO CIPSIMOBAHI IPOTH
MpaBoOBUX OJar oKpeMux oci0, SK-TO, MPOTHU YECTI, T1AHOCTI, BOJI 310POB’S, XKUTTS 1
MaiiHa, OJTHAK, BK€ MPH BOMBCTBI MUTAHHS MPO MOTEpHijoro crae cymHiBHuM. Ille
OUTBIII CHIPHUM BOHO € TPHU PO3IJISMI JCPKABHUX 3JIOYMHIB, a TaKOX 3JIOYMHHHUX
TiSTHB, CIIPSIMOBAHUX TPOTH CYCITIIHCTBAY.

M. TaraH1ieB BBaxkaB, 1110 TIOTEPITUIMM BiJ 3JTOYMHHOTO JISIHHS €, HAacaMIIepe/I,
BJIACHUK TOT'O MPABOOXOPOHIOBAHOTO 1HTEpECY, IKOMY Oe3MocepeHbO 3aIIKOAUB a00
KWW TIOCTAaBUB y HEOE3MEeKy 3JI0YMHEllb. Y PaJsSHCBKIA JITepaTypi pO3TJIsIyBaHEe
nuTanHsa gocaimkyBaB b. Hukudopos, sikuii Bu3Ha4aB MOTEPHIOTO SK «...BIACHUKA
BIIMOBITHUX 1HTEPECIB, 3a0€3MeUeHnX 3a00pOHOI0 a00 BEJIHHIM KPUMIHAJIBHOTO
3akoHYy». Jlemo iHakme mortepmijgoro BuszHauaB €. ®ponos: «lloTepmimuii — 1e
KOHKPETHUM  yYaCHUK CYCHUJIBHUX  BIJHOCHH, HOCIA PI3HHX  COIlIATbHUX
MOXJIMBOCTEH, OJHAa a00 MACKIIbKa 3 SKUX BHUSBHIKCA MOPYIIEHUMH BHACIHIIOK
BUMHEHHS 3704MHY». SIKk 0aunmo, 3a3Ha4eHi aBTOPU IMO-PI3HOMY BCTAHOBIIOIOTH

HOTGpHiJ’IOFO BiI[ 3JIOYMHY, aJIC BCl BOHH OHHOCTaﬁHO BU3HAKOTh, 110 HUM MOXKE 6yTI/I
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Oynbp-sSIKMl BHUJ COIIIATbHOTO CyO’ekTa (OKpeMuid 1HAWBiN, OO0 €THAHHS JIIONICH,
nepkaBa Ta iH.). Pazom 3 mum, y cepenuui XX CT. BUHUKAE Ta CTa€ JOMIHYIOYOIO
IyMKa MpO Te, 0 MOTEPHIIMM MOXKe OYTH JIMIIe OKpeMUd BUJ CyO’€KTa COLIyMY.
Tak, 3 Touku 30py A. KpacukoBa, norepninum € Qizugna ocoba, yui 0XOpOHIOBaHI
KpUMiHAJIBHUM 3aKOHOM OJiara (B 1HIIUX YacTHMHAX poOOTH — IMpapa, IHTEpECH) OyJIn
nopyiuieHi abo IMOCTaBJICH] MijJ 3arpo3y MOpPYIIEHHs. AHAJIOTIYHY IMO3UIII0 3aiimMae
cydacHuil yuenuii b. Cunopos. Ha nymky II. fIHi, moctpaxknanum € ¢izuuHa ocoda,
Ha 4Mi Ojara — JKWTTSA, 3/I0POB’sl, YECTh 1 TITHICTh, @ TAKOXX IOJITHYHI, TPYIOBI,
MaiiHOBI Ta I1HIII MpaBa Ta CBOOOAM OYJO CHPSAMOBAaHE 3JO0YMHHE IIOCSTaHHS.
B. Minceka Ta I'. Yeuens BBaxkanu, 110 NOTepniuiMii - 1e QizuuyHa ado ropuaudHa
oco0a, AKii 37104YMHOM Oe3mocepeHbO 3anoisiHI MopaibHa, (Pi3nyHa abo MaiHOBa
mKoga abo CTBOpeHa peandbHa Hebesneka ii 3amofisHHS. IX TMO3MINI0 CHOTOIHI
po3BuBae B. baTiokoBa, sika po3risgae MoTepmijoro sk (GizuuHy adbo IOpUIUYHY
0oco0y, uui mpaBa i OXOPOHIOBaHI 3aKOHOM 1HTEPECH TMOpYIIeHI a0 MOCTaBJICHI il
3arpo3y y pe3yibTari BUMHEHHs 351I0uuHy. [. DaprieB BBaxkae: «MOTEPHIIMM MOXKE
OyTu sk ¢i3u4Ha, Tak 1 Hedi3uuHa 0co0a, sKa € Cy0’€KTOM BIJTHOCHH, OXOPOHIOBAHUX
KpUMIHAJBbHUM 3aKOHOM, SIKIM 3amofisiHa (i3uuHa, MailHOBa, MOpaJibHA, a TaKOXK
iHIa, mepeadadyeHa KpUMIHAJIBHUM KOJEKCOM, IIKOAA, IO CKJIaJae 3JI0YMHHI
HACJIAKHU IISTHHS, BUNHEHOTO BUHHUM)).

JlocnipkeHHs 3a3HaueHUX Je(iHiLii 103BOJISIE HE TIIBKU MPOCTEKUTH TEHE3UC
MOHATTSI TOTEPIIJIOTO BiJ 3J0YMHY, ajieé 1 BUIIIUTH OCHOBHI KOMIIOHEHTU ITHOTO
MOHATTS (MOro 03HaKM), PO3KPUTU iX 3MICT. Tak, BBaXKaeMmo, 110 MOTEPIUIOTO Bij
3JI0YMHY XapaKTEPU3YIOTh TPU ICTOTHI O3HAKU. YMOBHO MO3HAYUMO iX K COIliajbHa
o3Haka (1), o3HaKa 3amoisIHOT MOTEPIIIOMY IIKOAH (2) Ta O3HAKAa BUNHEHOTO 100
HBOTO 37104UHY (3).

2. O3HaKu MOTEPMIJIOro y KpUMIHAIBHOMY 3aKOHOAABCTBI. CoyianvHa o3Haxa.
[Totepninmii BiA 370YMHY — 1€ 3aBXKIU COLIAJBbHUN CyO’€KT, €JIEMEHT COILIyMYy,
YYaCHUK COIIaJbHOI Jii, CYCHIJILHUX BIAHOCHH. AHI CydyacHa HayKa KPUMIHAJIBHOTO
mpaBa, aHl YHMHHE 3aKOHOJABCTBO IMPO KPUMIHAIbHY BIJANOBINAJIBHICTH HE

PO3IIIAIAl0Th SIK MOTEPIUINX TBAPUH, peUl UM sIBUIA. be3yMOBHO, IO JIeAKi 3I0YUHU
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BUMHIOIOTBHCA IUISIXOM BIUIMBY Ha BKa3aHl €JIEMEHTH MIMCHOCTI (HampuKiasi,
37I0YMHM, TepeadadeHi crartamu 194, 239, 241, 243, 299 KK), omHak mociimKeHHS
IIUX TOCATaHb IMOKa3ye, 110 MOTEPIUIMMH BiJ HUX 3aBXKIW CTalOTh IEBHI COIllaJIbHI
Cy0’€KTH, aKe TOW BIUIWB, IO 3IIMCHIOETHCS HA TBApWH, pPeYl Ta SBWINA, Ma€
KpUMIiHAJIbHO-TIPABOBE 3HAYCHHS JIMIIE OCTUIBKH, OCKUIBKH BiH MOPYIIYE BIJIHOCUHU
MDK JroapMH (X Tpylmamu), OCKUIBKM HHM 3alloJIIO€ThCS IIKOJa Yy4YaCHHKaM
CYCIUIBHHUX BIJTHOCHH Ta colliymy. @izuuna ozuaxa. IloTepnisiuM Bij] 3JI0YMHY MOXKE
OyTH TUIbKU CYO’€KT, KW ICHYBaB y CTaHi OyTTS HA MOMEHT BUMHECHHS 3JI0YHHY.
SKI110 TOBOPUTH TPO 1HJWBIAA — TO 1€ *KUBa JMoAWHA. TyT 1IKaBO 3rajatH, 10 B
1CTOpIi KpUMIHAJIIBHOTO IpaBa OyB ¥l IHIIMKA MiAX1A A0 BUPIIIEHHS LBOTO MUTAHHA.
[Tomepnuii gK kepTBa 3JIOYUHY PO3IJISAABCS y JIaBHBOPUMCBHKOMY IPaBi, a TAKOXK Y
HIMELIbKOMY Ta pociiicbkoMy 3akoHOAaBcTBI XIX cT. XapakTepusyroun YIIO0KEHHS
npo nokapanHs 1845 p., O. JIoxBULIbKHI 3a3Ha4aB: «...3aKOH 3HAE I10]I0 KEPTBU JBa
Takl ¢dasucu JIOJCBKOr0 OYTTA, y SKHX ICTOTa HE CKJIaJa€e JIIOJWHU aHl B
IOpUIMYHOMY, aHl y (I3UMYHOMY CEHCl ... a came: 1) eMOpioH; 2) momepiuid». 3a
nanumu M. TaranneBa, BIAaCTUBOCTSAMHM TOTEPHUIMX HAAUBUIMCA W TBapHHMU.
«Oco65mBo y HapoAiB [[peBHHOrO CBITY, TBApUHA HAPIBHI 3 JIIOJUHOIO BHU3HABAJACA
00’€KTOM 3JI0UYMHY, aJIK€ B HI Oa4WJIM MPeMeT MOKJIOHIHHS a00 CUMBOJ PEiTiiHUX
ysIBJIEHb. AHAJOTIYHI SBUINA, TOOTO 3MIIIaHHS CHUMBOIY 3 300pakyBaHOI HUM
17I€€10, MU MOXKEMO 3HAaWTH W y MI3HIIIUX KOJAEKCaX, y PO3IUIl IpO pPeiriiHi
3mounHU. BTiM, 1 B HOBITHII 4Yac € copobu OOIpyHTyBaTH HEOOXIJAHICTh
KPUMIHAJIBHOTO TIOKapaHHS MOCATaHb Ha JKUTTA, 3JI0pOB’S ab0  TIIECHY
HEJIOTOPKAHHICTh TBAapUH, IPU TOMY, IO Ii MOCSATaHHS HE TOPKAIOTHCS IHTEPECIB
OKpeMHuX 0ci0 abo CycHijabCTBa, yTiM, CIIOAIBaTHCS, — MpoaoBkye M. Taranues, — 1o
3aXHCT KOMapiB, OJiX, TapraHiB, MUILICH 1 T. 1H. HE IIBHJAKO 3HalJE 3aKOHOJABYE
BU3HAHHS.

JIMCKyCIMHUM y Hayll 3ajJMIIA€ThCS MHUTAaHHA TNpo CyO €KTHUH CKIaj
NOoTepHiMX BiJ 3704uMHIB. Ha aymMKy OJHMX BYEHHUX, MOTEPIUIUMH MOXYTh
BU3HaBatucs juire ¢pizuanai ocodu (A. Kpacukos, I1.4u1, b. Cumopos Ta inmii); iHII

aBTOPH BBAKAIOTh MOTEPNUIMMHU (PI3MUHMX Ta rOpuAMYHUX oci0 (B. MiHcbka 1
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I'. Yeyens, B. battokoBa, E. Cunopenko); Tpeti — He 00MEXYyIOTh KOJIO COLIaIbHUX
CyO’€KTIB, IO MOXKYTh PO3TJISIIATHCS K MOTEPITUI BiJ 3JI0YMHIB, 1 BKIIOYAIOTH JI0
HBOT'O OYJIb-sIKI BUJIM CYO’ €KTIB COIIyMY: (hI3WYHUX, FOPUIUIHUX OCI0, pI3HOMaHITHI
comianbHI 00’ €qHAHHSA, AepKaBy Ta cycnuibecTBO B 1imomy (P. Keccnep, JI. Tay6Gep,
M. Taranues, b. Hukudopos, €. ®ponos). @axiBii y raixy3i KpUMiHaJILHOTO TpaBa,
10 MOJAUIAIOTH MEePIIUH TOTJIs, OOTPYHTOBYIOTh CBOI CY/DKEHHSI NOCHJIAHHSAMH Ha
KpUMiHAJIbHE Ta KpUMIHAJBHO-TIpOLIECyallbHE 3akoHOAaBCTBO. Tak, A. Kpacuxos
numie: «Y KpUMIHAIBHOMY 3aKOHOJIABCTBI TEPMIH «IOTEPILINIAY» BKUBAETHCS TIIbKU
010 (Bi3UudHUX 0Ci0. Y KpUMIHAIBHO-TIPOILIECYAIbHOMY 3aKOHOJABCTBI 11€ MMUTAHHS
BUPIIIYETHCS aHAJOTIYHO. SIKIIO X IOpUAMYHA 0co0a 3a3Haja 30MTKY BiJl 3JI0YHHY,
TO BOHa HE € TMOTEPHUIMM, a BHU3HAEThCS cTarTerd 25 OCHOB KpUMIHAJIBHOTO
CYJIOYMHCTBA LMBUIBHUM TMO3MBAaYEM 1 KOPUCTYETHCS IpaBaMU IMO3MBA4Ya». 3 LIEIO
JTYMKOIO Ba)XKo moroautucs. JificHO, y KpUMIHAIBHO-TIPOIIECYabHOMY 3aKOH1 i
MTOTEPIIIUM PO3YMIEThCS TIIBKHU (i3nyHa ocoba. OHaK ByKE 3a3HAYAIIOCS, 110 O1IBII
YBOKHHI PO3IJIsi]] MpolecyalbHOol AeQiHilil MOTePNuUIOro Beae A0 BUCHOBKY, IO B
HIM 3aKOHOJIaBEIlh IIparHe OMMcaTH HEe MOTEPIiIOro BiJ 3JI0YHHY, a MOTEPILIOro SK
cy0’eKTa KPUMIHAJIBHOTO TMpolecy (0COOJIMBO B YacTUHI CyO €KTHOTO CKJIAmy).
MoX/MBO, 171l KPUMIHAJIBHOTO CYJAOYMHCTBA ¥ OOYMOBIIIOIOTH BH3HAHHSA
MOTEPIUIUMHU AK Cy0’€KTaMHU KPUMIHAIBHOTO MPOIECY TUTbKM (PI3MUHUX OCi0, aje 3
IIOTO HE MOXXHA POOOTH BHCHOBOK, 11O 3JI0YMHHU 3aMOMIIO0Th IMKOAY TITBKH UM
cy0’€KTaM 1 TITLKH BOHH MOXYTh PO3TJISIIATUCS SIK TTOTEPITLI BiJl 3JTOUYHHIB.

Mu 3rogni 3 aymkoro A. KpacukoBa, 110 B KpUMIHAJbHOMY 3aKOHOJIaBCTBI
TEPMIH «IOTEPIUINI» BXKUBAETHCA TUIBKU M0A0 (Pi3uuHMX 0ci0. OgHaK 3BEpPHEMO
yBary Ha Ti crarti KpuminansHoro kogekcy Ykpainu 2001 p., ne meil tepmin He
BUKOPUCTOBYEThCS (Hampukian, cr.112, 4.2 ct.115, ct. 206 KK). JdocnimxeHns
3JIOYMHIB, OMMMCAHUX Y IUX CTATTAX, CBITYUTH MPO TE, IO B HUX HIETHCS caMe Ipo
MOTEPIUINX: JIEP)KABHOTO YU TPOMAJCHKOTO JisYa, MAJOJITHIO AUTHHY, KIHKY, sIKa
nepeOdyBae y CTaHl BariTHOCTI, Cy0’€KTa TOCIOAAPChKOI JisJbHOCTI Ta 1H. Takum
YUHOM, CJiJ WTH 0 BHUCHOBKY, IO 3MICT TOHSATTS «IOTEPHUINN B 3J0YHUHY»

HEOOX1JIHO BCTAHOBJIIOBATH HE JMIIE Ha IMMJCTaBl aHaji3y CcTaTel, B SKHUX
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0€3IMoCePEeTHBO BXKUTO TEPMIH «IOTEPHUIHI», a W TUIAXOM AOCTIHKCHHS 1HITUX
MOJIO’KEHb KPUMIHAJIBHOTO 3aKOHY, @ TAKOX MPUPOJIU BiIOOPAKEHUX y IIOMY 3aKOHI
3nmounHiB. CaMe Take JOCIHIKEHHSI MPUBOJIUTH JO BUCHOBKY, IO CYO €KTHHUI CKiIaj
NOTEPHUIMX BiJ 37I0YMHY HabaraTo HIMPIINH, HIXK Horo Bu3HaudaioTh A. Kpacukos i
NPUXUIBHUKHN HOTO TOYKHU 30DYy.

Posrnsimemo apyry AyMKy 0Opo CcyO’e€KTHUM ckiajn mnorepniuimx. Tak,
B. Minceka 1 I'. Ueuens cTBep/kyioTh: «...HacmpaBai neski BUAM IIKOAUM MOXYTb
OyTH 3amojlisiHi 3J0YMHOM HE TUIBKA (PI3UYHUM, ane 1 IOPUAMYHUM ocobaM —
oprasizaiisiM, yCTaHOBaM, MIAIPUEMCTBAM, TOOTO KOJIEKTUBAM TPYIAIIUX. 3 TOTIISTY
MaTrepialbHOr0 KPUMIHAJIIBHOTO MPaBa BOHM TAaKOX € MOTEPIUIMMHU BlJ 3JIOUYHUHYY.
Opnak 1 1 AyMKa HE BiJloOpakae MiCHE CTAaHOBHINE MOTEPIIUX BiJl 3JIOYMHIB.
Bigomo, 1110 AesiKi 3TI0YMHU 3aM0/11F0I0Th IIKOY HE JIMIIE IPUIUIHUM 0cobaM, ane i
IHIIMM BUJaM collianbHuX cy0’ekTiB. Tak, Kpuminansauii kogexc Ykpainu 2001 p.
MICTUTh HU3KYy CTaTeil, B SKUX TMepeadaydeHa BiAMOBIIAIBHICT 3a 3JIOYMHH, IO
MOCATAIOTh Ha IIIHHOCTI TAKUX COILlaJIbHUX YTBOPEHbD, SIK CiM’s, HACCJICHHS, JIepKaBa
Ta CYCHUIBCTBO. SIKIIIO HE PO3TIAIATH TaKUX CyO0’ €KTIB SIK MOTEPIIINX, TO BUHUKAE
MUTAHHS — KUM JK€ BOHM €, aJKe iM TaKOX, sIK (PI3MYHUM 1 IOPUIUYHUM Oco0Oam,
3JI0YMH 3aMojito€ IMKoay? 3BiJICM MOXKHAa 3pOOUTH BUCHOBOK, IO HaWOLIBII
OOTPYHTOBAHOIO € JyMKa THX YYEHUX, SKI HE OOMEXYIOTh CYyO €KTHUW CKJIaja
noTepnuinx Bia 3mounHiB. Tak, P. Kecciep BinMiuas, 1o noTepnianuMu MOXYTh OyTH
Gb13u4HI Ta FOPUIXYHI 0COOH, JIepKaBa, a TAKOXK HEBU3HAUCHE KOJIo 0ci0, myOsika. Ha
nymky M. Taraniesa, NOTEpHIIMM BiJ 3J0YMHHOTO MAISSHHSA € OJUHUYHA 0co00a,
CYKYITHICTh 0Ci0, sika CKJiajae abo HE CKJIaJIa€ IOPUANYHY 0CO0Y, BKIIIOYAIOUN CIOIU
W camy JepkaBy SK pI3HOMAaHITHUN YTpUMyBad TMpaB 1 BOJOJAp 1HTEPECIB.
b. HukudopoB BBakaB MNOTEPHIIMMHU TakKi COLIaJIbHI YTBOPEHHS, K JEp)KaBa,
JIep>KaBHI yCTaHOBH Ta 00’e€qHaHHs 0ci0. €. @posioB BU3HAYAB MOTEPIIUX HYepes3
KaTEeropir0 yYaCHUKIB CYCHIIBHUX BITHOCHH, IO SIKUX BITHOCHUB OKPEMUX JIFOJEH, Ti
9y 1HIIl 00’€HaHHS JIIOJEH, 1X KOJEKTUBH, PI3HOMAHITHI COIllajibHI CIUIBHOTH
(«opranizamii», «aepxaBy», «CYCHUIbCTBO»). AHaNI3 TMOJOXEHb YHUHHOTO

KPUMIHAJIBHOTO 3aKOHOJIABCTBA JI03BOJISIE BUIIIUTH TaKl BUAM COIIIaJIbHUX CYO’ €KTIB,
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Kl MOXYThb BHUCTYNAaTH MOTEPHUIMMM BiJ 3J0YMHIB: (I3UUHI OCOOM, IOPUIAMYHI
oco0wu, JeprkaBa, 1HII COIiabHI YTBOPEHHS, CYCIIJILCTBO B IijioMy. Ha Oim3bkiit 10
1i€i mo3utii cToith €. deceHko, K BBaXKaE, 110 J0 MOTEPIIIMX MOXKYTh HaJIeKaTH
K OKpeMi 1HIWBITW, TaK 1 Tpyma oci0, IOpUAUYHI 0coOM, CYCIiIbHI 00’€THAHHS,
nep>kaBa (B TOMY YHCIII ¥ 1HO3eMHa) Ta 11 CTPYKTYPH, TOIIIO.

Os3uaka 3anodisanoi nomepninomy wkoou. Ilorepminmmii — e cy0’€kT, sIKOMY
3amofisiHa mkoAa. [IOHATTS MOTepHiioro HeBIAAUIbHE B MOHATTA mkoau. [Ipo 1e,
30KpeMa, CBIIUYUTh E€THUMOJIOTISI CJIOBa «IOTepHnuini». BoHO yTBOprO€ThCS BiX
J€CTIOBA «TEPHITH», K€ O3HA4Ya€ 3a3HaBaTH IMIKOAW. Pa3oM 3 TWM, BCTaHOBJICHHS
3B’SI3Ky MK MOTEPHUIMM Ta IIKOJOK HE BHYEPIY€E, a, HABMAKU, TUIBKU BIJIKPUBAE
npo0sieMy BU3HAUEHHS WOTO MOHSATTA. AJDKE came 31 3MICTOM O3HAaKH 3aroAisHOi
KO TIOB’s3aHa HAWOLIbIIA KUIBKICTh JUCKYCIMHMX TUTaHb BHU3HAYCHHS
MOTEPIIOTO BiJl 37I04MHY. Pe3ynpTaTom 3i70unHy € Oe3nmiyu pi3Hux 3MiH. Ha 110
oOcTaBuHY 3BepTaB yBary mie M. Taranues, IOCHIKYIOUM HACHIAKU 37I04MHY. BiH
MUCaB: «...3 (I3UYHOI TOYKU 30py MOKHA CTBEPAKYBATH, 110 HEMAE 1 HE MOXKe OyTH
TaKOT0 TPOSBY 30BHI HAIIUX CUJI, SIKHM HE CyMpPOBOJDKYBABCS O HUIMMU MipiagaMu
3MIiH y 30BHIIIHBOMY CBITI: 1HIIE YSIBJIEHHS Cylepeunsio 0 camMoMy MOHSATTIO MpPO
TISTBHICTE y cdepl KIHIEBUX SBUIN, HE BIANMOBIZaI0 O OCHOBHOMY 3aKOHOBI
CBITOOY/IOBY — 3aKOHOBI MPUYMHHOCTI, & TOMY MU HE MOKEMO CO01 YSIBUTH OY/Ib-IKO1
JIOJICHKOI [, sika O HE CYMPOBOJIXKYBaJlacs 3MIHAMU 30BHIITHLOTO CBITY». Taki 3MiHU
MOXKYTh BiIOyBaTHUCS B OYTTI MPAKTUUYHO HEOOMEXKEHOTO KOJIa COIIaJIbHUX CYO’ €KTIB.
OCKUIbKM MU PO3IJISAAEMO K MOTEPHIIMX TUIBKH TUX CYO’€KTIB, SIKUM 3arojisiHa
IIKOAQ, TO HAC LIKABJATH JIMIIE 3MIHM HEraTUBHOTO, LIKIJIMBOrO Xapaktepy. [lpu
BUMHEHHI 3JI0YMHY HAacTae Oe3Jiy 3MIH Takoro pojy. 3BUYAWHO, Y ACSIKUX HayKax
(Hampukiaa, KPUMIHONOTIT), BCIX CYO’€KTIB, SIKMM 3J0YMHOM 3allofisiHa IIKOJA,
MOKHA PO3MISIIATU K «HMOTEPNUTUX» (KepTB 37104MHIB). OMHAK Yy KPUMIHATHEHOMY
MpaBl TMOHATTS «IMOTEPIUIOrO» 3 TAaKUM OOCSTOM 1 3MICTOM HaBpSAJl Y CIPUSTAME
BUPIIICHHIO THUX 3aBJiaHb, SIKI MMOCTABJICHI Iepes 1€l Tally33t0 3HaHHS (po3polka
BUEHb MPO CKJIAJA 3J0YUHY, KPUMIHAJIbHY BIAMOBIIAJIbHICTb, BCTAHOBJICHHS

TEOPETUYHUX OCHOB KBaji(pikailii 3JI0YMHIB, 1HAWBiAyasi3alli MOKapaHHS Ta 1H.).
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Tomy cepen ycix cy0’eKTiB, SKHMM 3JI0YMHOM 3amoisiHa Oyab-sKa 1IKOAA, HEOOX1THO
BUJIUTMTU CaMe MOTEPIIINX Y KPUMIHAIBHO-IIPABOBOMY CEHC1, TOOTO MOTEPIIINX BiJ
3JI0YHHY.

B ropuamuniii miTepaTypl HEOAHOPA30BO BHCIOBIIOBAJIACA TyMKa, IO
HOTEPHUIMM Yy KPUMIHAJIBLHOMY TIpaBl € CY0’€KT, SIKOMY 3JIOYMHOM O€3M0CepeIHbO
3anofisiHa mkoga. OIHAaK TakuWd MIAX1A 0 BU3HAYEHHS MOTEPIIOrO HaBpsJ 4Yd
MO>KHa Ha3BaTH NepekoHauBuM. [lepir 3a Bce, BiH HE TIJIBKU HE CIIPUSE, A, HABIAKH,
— 3aBaka€ BCTAHOBJICHHIO 3a3HAUEHOro cy0’ekTa. AKe BioMO, 10 OyAb-sKUN
pe3yabTar, 30KpeMa IIKOJa, BUHUKAaE y pasi aii O6aratbox cui. Pa3zom 3 Tum, aHi
¢d1mocodis, aHl HayKa KpUMIHAJIIBHOTO MPaBa HE PO3pOOUIIN YITKOTO METONY, SIKUi On
HaJaBaB MOJJIMBICTh BHUSBUTH, SKa 3 IHUX CHUJ € O€3lOoCepeiHbol0, a sKa
onocepeakoBaHoo.  Kputukyrounm Teopiro  0e3mocepeAHbOro  CHPHYMHEHHS,
M. TaranneB nucas: «Yu MokHa IIHMCHO B cdepl KIHIIEBUX SIBUIL TOBOPUTH PO
BUHSITKOBY NpUYUHHICTE? T1 pe3ynpTaTu, 110 MU HA3WBAEMO OE3IMOCEPEIHIMU, TaK
caMO MaJI0 MOXYTh BUHUKHYTH 3 OJHUX JIN JIIOJUHM, SIK 1 OMOCEPEIKOBaHI; JJIs iX
HAaCTaHHA TMOTPiOHA CYKYIHICTh YMOB HaBKOJHUIIIHHOTO CEPEOBUINA, HHU3KA
CIpPUSAIOUMX CHJI: BUHHUU yOWB HamoBal, JaB OTPYTY, 3amlOJisiB MOMEHTaJIbHY
CMEpTh; ajie K OaraTo MOBHHHO MPUETHATUCS O MYCKYJIBHHX PYXiB BHUHHOTO
pi3HOMaHITHUX (DI3UWYHUX 200 (i310JOTIYHUX CHII, JUIsl TOTO 1100 BIAOYBCSI MOCTPI,
3pyiiHyBaiocs KHUTTs». OTKe BBaXAEMO HEAOUIIPHUM BH3HAYATH TMOHSTTSA
«TMOTEpPHiIMKA B 370YMHY», YEpe3 HEBH3HAUCHY KATETopilo «Oe3rocepenHe
3al0ITHHS.

3aKoH OXOpoOHsi€ Ojara, mpaBa Ta IHTEPECH COLIAIBHUX CYO’€KTIB HE TIIbKU
B1JT 3aIOJIITHHS M peanbHOI MIKOJIM, ajie ¥ BiJl 3arpo3u Takoi. 3aKOHOaBeIlb BBAXKAE,
[0 CTBOPEHHS yMOB Ui 3alOfisSHHS IIKOIM, CIPUYUHEHHS IIKOIW HETIOBHOIO
Mipo10, TOOTO MOpYyIIeHHs OE3MeKM THX YW IHIIWX OXOPOHIOBAHWX OJar, mpaB Ta
IHTEpECiB TEXK € CYCHJIbHO HEOE3MEeYHOI0 MIKOA0. ToMy SIK MOTEpIJIOTO Bij
3JIOUMHY CJIIJI PO3TJSAaTH HE TUIbKU Cy0’€KTa, OXOPOHIOBAHOMY KpPHUMIiHAJIBHUM

3aKOHOM OJiary, mpaBy 4YM 1HTEpECY SKOTO 3alOAIIOEThCS IMMKONA, alleé ¥ cy0’eKkTa
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IIOJI0 OXOPOHIOBAHOTO Ojlara, mpaBa YW IHTEPECY SIKOTO CMBOPIOEMbCA 3a2po3d
3ano0isIHHA WKOOU.

O3Haka 64UHEH020 w000 nomepninoco 3no4uny. IloTepniauil Bijl 3JI0YHNHY — 118
cy0’€KT, OXOPOHIOBAHMM OJiaram, IpaBaM 4 1HTEpecaM SIKOTO 3amoIisiHa IIKoaa abo
CTBOpEHA 3arpo3a Takoi He OyAb-sSKOI0 TI€I0 YM TMOJI€l0, a JiMine 3J04nHOM. He €
NOTEPHUIMMHU  BiJlT 3JI0YMHY Ti COIlIaJIbHI CYO’€KTH, SKUM IIIKOJa 3arojIisHa
MaJjiO3HAYHUM JiSTHHSIM; TIOBEAIHKOIO 0Oe3 BHUHU (Ka3ycoM); MisIMH HEOCYAHOTO;
BUMHKOM OCOOHM, SKa He JocAria BIKy, 3 SKOrO MOXJIMBA KpUMIHAJIbHA
BIIMOBIJAIBHICTh, TPU HEOOXiAHINH O0O0OpOHI, KpailHii HEOOXigHOCTI, (I3UYHOMY
MpUMYCl, BAKOHAHHI HAKa3y YU PO3NOPSAKEHHS, JISIHHI, [T0OB’I3aHOMY 3 PU3UKOM; Ta
IHIIMMHU  TIOCSTAHHSAMM, BUYMHEHHMM TMIpU OOCTaBUHAX, 10 BHUKIIOYAIOTH iX
3JIOYMHHICTb.

Bce HaBeneHe [03BOJISi€ BU3HAUUTH TOHSTTS TOTEPIJIOTO BiJ 3J0YHHY,
BUpa3uTH Horo nedinimito. [lomepninuu 6i0 3104uHy — ye coyianvHuil cyb’ekm
(izuuna wu rpuouuna ocoda, Oepiicasa, iHUle COYiAIbHe YMBOPEHH ab0 JiC
CYyCninibcmeo 8 yinomy), 6aacy, npasy uu inmmepecy sK020, WO 3HAXOOUMbCS NI
OXOPOHOI0  KPUMIHAILHO20 — 3AKOHY,  3N0YUHOM  3aN00II0EMbCS  wWKooa  abo
CMBOPIOEMBCSL 3a2P03d MAKOL.

3. [NoTepninuii € o3Hakor0 122 cKiIaiiB 3JI0YMHIB, 0 CTaHOBUTH 17,4% Bif iX
3arajbHOI KUIBKOCTI. B yCiX IMX ckiajax MOTEpHuIdid € 00OB’SI3KOBOIO O3HAKOIO.
Paszom 3 TuM, nesKi 31 CKIIaiB Takoi O3HAKU HE MAIOTh (NIUB., Hanpukiay, ct. 200 KK
«He3akoHHI 1ii 3 JOKYMEHTaMH Ha Iepeka3, IUIATDKHUMH KapTKaMH Ta IHIIAMHA
3acob0aMu J0CTymy A0 OaHKIBCHKUX PaxyHKIB, OOJaJHAHHS IS X BUTOTOBJICHHS»,
cT. 246 KK «He3akonna nopyOka micy»). OTxe, B OAHUX CKJIaJax MOTEPIUIUN — 11e
00OB’sI3KOBAa O3HAKa, a B IHIIUMX — HE O0O0OB’A3KOBAa. TakuM 4YMHOM, y Mexax
3arajJbHOTO BYEHHS TMPO CKJIaJ 3J0YMHY TOTEPHUIUHA HAJICXKHUTh J0 TPYyNH
JI0JTaTKOBHX, (DaKyIbTaTUBHUX O3HAK CKiIany 37ounHy. [loTepminmii pazom 3 IHIIUMHA
O3HaKaMU CKJIaay 3JI0YMHY MOXKE XapaKTepu3yBaTH pi3HI PIBHI CYCHUIBHOL
HEOE3MeYHOCTI 37I0UMHY. Y THX CKJIa[axX 3J0YMHIB, B IKUX MOTEPIUINN XapaKTepU3ye

TUIIOBY CYCIUIbHY HEOE3MEYHICTh, BIH BUCTYIIA€ KOHCTUTYTHUBHOIO O3HAKOIO CKIIAy
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smounHy (mauB., Hampukiaa, cr. 170 KK «llepemkomkanHs 3aKOHHINA TisSTTBHOCTI
npodeciiHUX CIUIOK, MOJITHYHUX MapTii, rpOMaJChKUX opraHizamiit», ct. 280 KK
«IIpumynryBaHHSl TpaliBHUKA TPAHCHIOPTY JO HEBUKOHAHHSA CBOIX CIIyXKOOBHUX
000B’s13kiB», CT. 304 KK «BTarueHHss HEMOBHOMITHIX Y 3IOYMHHY JiSUIBHICTBY). Taky
(GyHKILIII0 TOTEPNUIMNA BUKOHYE Yy 87 CKJIajax 3JI0YMHIB, O CTAaHOBIATH 12,4% Bix ix
3arajibHOi KUTBKOCTI. Y THX CKJIaJax 3J0YMHIB, y SKUX TIOTEPIUIMNA BijOUBae
MiJBUIICHY CYCHUIbHY HEOE3MEUHICTh, BIH PO3IIIAIAETHCS SIK O3HAKA, 10 OOTKYE
BI/INOBIIATBHICTh (AMB., Hanpukial, 4. 3 cT. 152 KK, 4. 3 ct. 303 KK). Taky ponib
MoTepniaui Bifirpae y 35 ckiiajiax 3J04YHHIB, 110 CTAHOBIATH 5% Bl iX 3arajibHOI
kubkocTi. JlocnipkeHHs 31m04unHiB, nependadennx y KK, mokasye, mo noreprinuii
HIKOJIM HE XapaKTepU3ye 3HIKEHY CYCHUIbHY HEOE3MEeUHICTh, TOOTO MOTEPIINNA HE
MOKe OyTH O3HAKOIO CKJIaly 3JI0YMHY, IO MOM SKIIY€ BIAMOBIJATbHICTb.

Crning 3a3HayuTH, MO KIacH(iKaiisd MOTEPNUINX, SKI € O3HAKaMH CKJIady
3JI0YMHY, BXK€ MPOBOAWIOCA B Hayll kpumiHaibHoro mpasa. e O. JloxBuibkuii,
JOCIIKYIOUHM YIIOKEeHHS PO nokapaHHs 1845 p., BUAUISAB Taki rpyly NOTEPILINX.
Tak, rpymna, chopMoBaHa 3a 03HAKOIO BIKY, MICTHJIA TAKUX MOTEPIUINX: TUTUHA, 5K
TUIbKHU 1[0 HApOAMWJIACS; MAJIOJITHI B3araji; HEMOBHOIITHI, JUTHHA JI0 TPHOX POKIB,
JUTUHA B TPHOX JI0 CEMH POKiB; 32 O3HAKOIO CTaTl: ’KIHKA, YOJIOBIK; 32 O3HAKOIO
GIBBUYHUX Ta PO3YMOBUX BaJl TMOTEPIUIOrO: TOTBOpa, TIYyXOHIMUMA, CIIIMUN,
HEJJOYMKYBaTHii, OOXKEBUIbHMIA, 32 O3HAKOK MOJITUYHOro craHoBumia: [ocynap
Imniepatop Ta uneHu IMmepaTopchkoro noMy, iHO3eMHUM ['ocynap, TUIIIOMaTHYHAN
areHT, oco0a, 10 Ma€ 3aKOHHY BiaAy (mocaaoBa 0coba; HayaJdbHUK); 32 O3HAKOIO
CYCNUIBHOTO TMOJIOKEHHS: TMOMINIMK, Xa3diH abo MaiicTep, MaH Ta YJIEHU HOro
POJIMHU; 32 O3HAKOIO PEIIIrHHOTO CTAHOBUINA: CBAMIEHHOCTYXUTEIh XPUCTHSIHCHKUX
BIpOCIIOBI/IaHb; 32 O3HAKOIO NMUTFOOHUX YU POJAMHHUX BIJHOCHH: YOJOBIK (IpYyKHHA),
0aThKO, TUTHHA, Opat (cecTpa), ASABKO (TiTKA), TECTh (TeIa), CBeKop (CBEKpyxa).

3aneXHo B 0COOJIMBOCTEH COLIATIbHOTO Cy0’€KTa MOXHA BUIUIUTH YOTHUPU
BUJly TOTEPIUIHNX, [0 € O3HAKaMU CKJIay 3J0YMHY: @izuuni ocoou (1); wopuduuni

ocobu (2); depaicasa (3), inwi coyianvHi ymeopenns (4).
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Ilepwa epyna noTepninnx, Kl € 03HAKaMU CKJIJiB 3JI0YHMHIB, € YHUCICHHOIO,
TOMY 3aJIe)KHO BIJ] COLIAJBHOrO cTaTycy (i3uyHOi OCOOM B Iiil Tpymi JOIIJIBHO
BUJIUIUTU JBAHAIUATh MIATpyN. [lomepnini, cmamyc sAKux 00YMOBIHOEMbCS
CYCRIIbHUMU ~ BIOHOCUHAMU, WO 3a0e3neyyromev  OLUIbHICMb  GUWUX — OP2aAHis
oeparcasroi e1aou, a maxkodxc noaimudnux napmit (1.1): Ilpesuaent Ykpainu (ctarTi
112, 344, 346 KK), I'onoBa BepxoBnoi Pagu (ctatti 112, 344, 346 KK), HapoaHumii
nenytat Ykpainu (ctarti 112, 344, 346, 351 KK), YnoBaoBaxkennii BepxoBnoi Panu
VYkpainu 3 npaB moauau (ctarti 112, 344, 346 KK), npeactaBHUK YTOBHOBaXKEHOTO
BepxoBnoi Pagu Ykpainu 3 npas moaunu (ct. 344 KK); [Ipem’ep-minicTp Ykpainu
(ctarti 112, .344, 346 KK), wien Kabinety MinictpiB Ykpainu (ctarti 112, 344, 346
KK), T'onoBa Koncturynivinoro Cyny Ykpainu (crarti 112, 344, 346 KK), cynns
Koucruryniiinoro Cyny Ykpainu (crarti 112, 344, 346 KK), I'onioBa BepxoBHOro
Cyny VYkpainu (ctatti 112, 344, 346 KK), wien BepxoBunoro Cyny Ykpainu (cTarti
112, 344, 346 KK), I'onoBa Buioro cremiaidizoBadHoro cyay (crarri 112, 344, 346
KK), cynas Bumioro cnemiamizoBaHoro cyny (crarrti 112, 344, 346 KK), kepiBHUK
nomituanoi naptii (ctarti 112, 346 KK). Ilomepnini, cmamyc saxux o6ymo8noemvcs
giOHOCUHamu y cghepi oxoponu 300poe s moounu (1.2): xsopuii (crarti 138, 139, 140
KK); mamient (cr.141 KK); mcuxiuyno 3mopoBa ocoba (ct.151 KK). Ilomepnini,
cmamyc SKUX 00YMOGNIOEMbCs GIOHOCUHAMU ) cghepi OXOpOHU Mmamepuncmea ma
OUMUHCMBA, 30KpemMd, BIOHOCUHAMU, SKI 3a0e3neuyromv HOPMANbHUU Qi3uYHUL,
NCUXTYHUL, COYIanbHUll po3eumox HenosHoaimuix (1.3): KiHKa, sika mepelyBana y
CTaHl BariTHoOcTI (BariTHa >kiHka) (m. 2 4.2 cr. 115, 4. 2 cr. 172, 4. 3 ct1. 314 KK);
Marip, sika Ma€ AUTHHY BIKOM /0 YOTUPHAAILSNTH POKIB ab0 AUTHHY-1HBamijaa (4. 2
ct. 172 KK); HemoBHOMITHIN (HEMOBHOMITHS YM HEMOBHOMITHIN) (4. 3 cT. 130, 4. 2
ct. 133, wactunam 1, 2 cr. 137, 4. 2 ct. 140, c1.141, u. 2 cr. 142, 4. 2 cT. 147, 4. 2
cT. 149, 9. 3 ¢cT. 152, 4. 2 c1. 153, 4. 2 ¢1. 172, u. 3 cT. 300, vactunuu 2, 3 ct. 301, 4. 3
ct. 302, 1. 3 cr. 303, cr.304, 4.2 cr.307, 1.3 cr.309, 4.3 cr. 314, 4. 2 ct. 317,
ctatti 323, 324 KK); ocoba, sika He qocsria MIiCTHAAUSITUPIYHOrO BiKy (4. 1 cT. 156
KK); mamomitHs autwHa (MaJONITHIN, MajoiiTHa ocoba) (m. 2 4.2 cr. 115, 4.2

cT. 146, u. 4 cr. 152, 4.3 c1.153, 4.2 ct. 156, 4.2 ct1.299, 4.3 ct. 307 KK);
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HOBOHapopkeHa mutuHa (4. 2 cr. 135 KK); autuHa, ska HEe qocsria BIKY, 3 SKOTO
3aKOHOJIABCTBOM [103BOJIsIEThCsl TpareBiamtyBanHs (cT. 150 KK); ocoba, sxa He
nocsirina crateBoi 3pinocti (cT. 155 KK). Ilomepnini, cmamyc sikux o6ymosntoemvcs
BIOHOCUHAMU OO0 peanizayii 1H00uHo cmamesoi c6o600u (1.4): )KiHKa 91 YOJOBIK
(a. 1 ct. 154 KK); notepnina un moteprniauii (4. 2 ct. 154 KK); motepmina ocoba
(ct. 152, 153 KK). Ilomepnini, cmamyc saKkux oOymo8moemvcs 8i0HOCUHAMU U000
peanizayii ubopuux, mpyooeux ma IHUWUX O0COOUCMUX Npas i c80600 NOOUHU |
epomaosaHuna (1.5): rpoOMaJisHUH, MO 3A1ACHIOE MPaBO OOUpATH YU OyTH OOpaHUM
IIpe3naenTom YKpaiHu, HAPOJHHUM JAEMYTATOM Y KpaiHW, NEMyTaToM ABTOHOMHOI
PecnyOniku Kpum, nemyraToM MicieBoi paau ad0 CIIbCbKUM, CEJIMIIHUM, MICBKUM
roJIOBOIO, BECTH TepeaBuOopHy aritarito (ct. 157 KK); rpomansaus, mo 311dCHIOE
nmpaBo Opatu abo He OpaTu ywacTb y pedepeHAaymi, BECTH ariTaiiio 10 IHS
npoBeneHHs pedeperaymy (ct. 160 KK); nmitu, siki mMaroTh mpaBo Ha OTPUMAHHS
anmimeHTiB abo Ha yrpuManHs (cT. 164 KK); Henpaie3gaTHi 6aThKu, K1 MalOTh MPaBO
Ha yrpuManHs (cT. 165 KK); ocoba momo sikoi BCTaHOBJICHA OIiKa UM MIKJITyBaHHS
(mipomiunuit) (ct. 166, 167 KK); ycunoButens um ynoueputenb (cr. 168 KK);
xypHanict (ct. 171 KK); nmpauiBauk (ctarri 172-174 KK); rpomaasiHuH, 3 SIKUM
yKJIaZieHa yroja IoAo #oro poOoTu 3a Mexamu Ykpainu (4.2 cr. 173 KK);
ceameHnocyxutenb (4. 2 cr. 180 KK). I[lomepnini, cmamyc axux obymosnoemuvcs
giOHOCcuHamu y cghepi 2ocnodapcvkoi OisnvHocmi (1.6): TOWU, XTO 3aliMa€eTbCs
rOCIOJAPCHhKOI0 MISUTBHICTIO (CYO’€KT rocmojapchkoi misuibHOCTI) (ctarti 206, 231,
232 KK); nokynens abo 3amoBHHK (cT. 225 KK); cnoxuBau (ct. 227 KK); BracHuk
komepiiitnoi Taemuuii (ct. 232 KK). llomepnini, cmamyc saxux o06yMoenoemvcs
gioOHOcuHamu y cgepi eupodonuymea (1.7): ocoOu, IO MarOTh MOCTIHHMUIA a0o
TUMYACOBUH 3B’s130K 3 BUpOOHUITBOM (ctatTi 271, 272 KK). Ilomepnini, cmamyc
AKUX 0OYMOBNIOEMbCA GIOHOCUHAMU ) c@hepi pYXy ma eKcniyamayii mpaHcnopmy
(1.8): mpalliBHUK 3aJi3HUYHOTO, MOBITPSHOTO, BOAHOIO, aBTOMOOIILHOTO, MICHKOTO
€JIEKTPUYHOIO YW MaricTpajgbHoro TpybomnposigHoro tpancrnopty (ct. 280 KK);
Onm3bKa mpaniBHUKY TpaHcnopTy ocoOa (cT. 280 KK); ekimaxk Ta macaxupu cyjaHa, a

TaKOXX 3yCTPIHYTH y MOpP1 a00 Ha 1HIIOMY BOJHOMY IIJISXY OCOOM, SIK1 3a3HAJIU JINXa
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(ct.284). Ilomepnini, cmamyc AKUX 0OYMOBIIOEMbCA — BIOHOCUHAMU, WO
3abe3neuyoms HOpMAIbHY OUSIbHICHb OP2AHi8 0epHCABHOI 61A0U, OP2AHIE8 MICYEB020
camospsaoysanns ma 06 ’eonanv epomadsn (1.9.): I'eHepallbHUI MPOKypop YKpaiHu
(crarti 112, 346 KK); I'omoBa PaxynkoBoi manatu (ctarti 112, 344, 346 KK); wien
PaxynkoBoi manatu (ct. 344 KK); ['onoBa HarionanbHoro 6anky Ykpainu (cTarTi
112, 344, 346 KK); ocoba, sika BUKOHYE CIy>kOOBUH a00 rpomMajCchKuii 000B’SI30K
(city>x60Ba 0coba U TpOMaSTHIH, IKUi BUKOHYE TPOMAICHKUN 000B’30K) (1. 8 4. 2
ct. 115, crarti 350, 352 KK); O6au3bkuii poaud ocobu, sika BUKOHYE CITYKOOBUH a00
IPOMAJICBKUI  000B’A30K (Ciy>k00BOi 0COOM YW TIpoMajsiHUHA, SKUHA BHUKOHYE
rpoMajacbkuii 000B’si30k) (m. 8 4.2 c1. 115, cr. 352 KK); mpencrtaBHUK Blaau
(cT. 294, 4. 3 ct. 296, 4. 1 ct. 342 KK); npaiiiBHUK IpaBOOXOPOHHOTO OpraHy (CTarTi
342, 345, 347, 348 KK); uneH rpoMajicbkoro GopMyBaHHS 3 OXOPOHHU IPOMAJICHKOTO
MOPSIIKY 1 JIEPKABHOTO KOPJOHY (TPEICTaBHUK TPOMAJICHKOCTI, KM BHUKOHYE
00O0B’SI3KM 3 OXOPOHU TPOMAACHKOTO MOpsiaky) (dactuHa 3 crarti 296, yactuHa 2
crarti 342 KK); T'onoa ILlentpansHoi BHOOpuoi kowmicii (ct. 344 KK), wien
Hentpansaoi Bubopuoi komicii (ct.344 KK), unen HarionanpHOi pagum Ykpainu 3
nuTaHb TenedaueHHs 1 paaioMmosieHHs (cT. 344 KK), ['ogoBa AHTMMOHOIIOJIBHOIO
komitety Ykpainu (ct. 344 KK); I'omoBa ®@onay nepskaBHoro maiHa (ct. 344 KK),
['onoBa Jlep>kaBHOTO KOMiTeTy TesneOaueHHs 1 panioMoBiaeHHs: Ykpainu (ct.344 KK);
OJIM3BKUI pOAMY MpalliBHUKA MIPABOOXOPOHHOTO oprany (ctarti 345, 347, 348, 349
KK); Omu3pkuit ponuy nep>kaBHOTO YM TpoMajchkoro misida (cT. 346); Onusbka
ciyx00B1i1 oco01 moauna (cr. 350 KK), 6nu3pka rpomMagsiHUHOBI, SIKMl BUKOHYE
rpoMajaicbkuii 000B’s130K, roauHa (4. 2 ct. 350 KK); nemyrat micieBoi paau (ct. 351
KK). Ilomepnini, cmamyc saxkux o00yMO8MOEMbCA GIOHOCUHAMU, NO8 SA3AHUMU 31
30iticHeHHaAM npasocyoos (1.10). HEeBUHHWN y BYMHEHHI 3704uMHY (CT.372, 4.2
ct. 374 KK); ocoba, sxa Moke OyTu JONMHWTaHA 3 KPUMIHAJIBHOI CIPaBU IMiJl Yac
ni3HaHHS 4u fgocynoBoro ciiactBa (cr. 373 KK); mimo3proBanuii, 00BUHYBaYCHHUI,
niaCcyAHuM, K1 MaroTh npaBo Ha 3axuct (c1.374 KK); cyans (crarti 376, 377, 378,
379 KK); napomguutii 3acigarens (ctarti 377, 378, 379 KK); npucsoxawuii (ctarti 377,

378, 379 KK); Onu3pkuii poauy CyJIJi, HApOJHOTO 3acijiaTelis 4Yd IPHUCSIKHOIO
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(crarti 377, 378, 379 KK); mpariiBHUK Cy1y, TpaBOOXOPOHHOTO OpraHy abo ocoba,
sKa Oepe yJacTb y KpUMIHAILHOMY CYJIOYMHCTBI, WICHH IXHBOI CIM’1 Ta 1XHI OJIM3BKI
poauui (ocoba, B3sta mix 3axuct) (crarti 380, 381 KK); cBimok, moTepmiiaui,
excriepT (ct. 386 KK); O6mu3pkuii ponud CBijika, MOTEPIIIIOTO 4H ekcrepTa (cT. 386
KK); 3axucHuk um mnpeactaBHUK ocodu (ctarti 397, 398, 399, 400 KK); Onusbkumii
poaMy 3axMCHUKA 4M mpeactaBHuka ocodu (crarti 398, 399, 400 KK)./lomepnini,
cmamyc AKUX 00YMOBNIOEMbCA GIOHOCUHAMU Y Ccqhepi HeCeHHs BilicbKo8OoI CycOU
(1.11): BiiicbkoBOCTYx)00BeIb (4. 2 cT. 342, ctarti 348, 406 KK); HayanpHuk (CTaTTI
402, 403, 404, 405 KK); ocoba, ska BHKOHY€ MOKJIaJcHI Ha HEi OOOB’SI3KU 3
BiiickkoBO1 ciyx0u (ct. 404 KK); BiiickkoBonononenuit (ct. 431 KK). Ilomepnini,
cmamyc AKuUxX 00YMOBIIOEMbCS MINCHAPOOHUMU iOHOcuHamu (1.12): peACcTaBHUK
iHo3emHoO1 AepxkaBu (cT. 443 KK); ocoba, sixka Mae mixHapoanuil 3axuct (ct. 444
KK).

llpyea epyna, TOOTO IOpUIUYHI OCOOM — TMOTEPIUI BIJ 3JIOYMHIB, SIKI €
O3HAaKaMU CKJIaay 3JI0YMHY, BigoOpakeHa y ctarTax 364, 365, 367 KK Ta inmmux.
[liero rpyrorw OXOIUTIOETHCS TAKOX TaKl BUIW MOTEPIIIUX K mpodeciitHa criika,
MOJIITUYHA mnapTid, Trpomaiachka opraxizauis (ct.170 KK), ycranoBa, mo wmae
MibKHapoaHui 3axuct (cT.444 KK).

o mpemwoi epynu BXOASTH Takl BUIU: nepxkaBa Ykpaina (crarti 110, 431 KK
Ta iH.) Ta coro3Hi 3 Ykpainoto nepxasu (ct. 431 KK).

Yemesepmoro epynoio OXOIUTIOIOTHCS TaKi BUJIW: HACEJICHHS y pailOHI BOEHHHX
nit (ct. 433 KK), nuBineHe HacenenHs (ct. 438 KK), namionansHa, eTHiUHa, pacoBa
Ta peuniriiiHa rpynu (ct. 442 KK).

4. 3 METOI HAJIEKHOTO 3aXUCTy MPaB MOTEPNUIMX Yy KPUMIHAIBHOMY TpaBi,
110, OYEBUIHO, TaKOX JO3BOJIMTH BUPIIIUTH MPOOJIEMHU HAJICKHOTO TapaHTYBaHHS
MpaB MOTEPHUIMX SIK YYaCHUKIB MPOIECY Y KPUMIHAIBLHO-TIPOIIECYAThHOMY IpaBi,
nporonyemo 3akpimutu y c¢r. 1 KK Vkpainu sk onHe i3 3aBAaHb IOTO KOJEKCY
npaBoBe 3a0e3MeYeHHs OXOPOHU MpaB mnorteprijgoro. CIoBECHO 1€ MOBUHHO OYyTH
BUpaxeHo uepe3 gonoBHeHHS 4. 1 cr. 1 KK Vkpainu micns cniB “droauH# 1

rpOMaIsTHUHA™ CIIOBaMHM ‘TIOTEPITIOTO BiJ] 37T0UMHY .
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Haii6inpmr rocTporo Ta COIlialbHO 3HAYUMOIO € MpodiieMa BiJUIKOTyBaHHS
NOTEPIUIMM IIKOAM, SKYy BOHU 3a3HANM BHACTIIOK BYMHEHHS 3J04YMHY. Y IHX
BUIAJKaX TOTEPHiIl pO3pPaxoBYIOTh Ha €(EKTUBHY peaKkIio JepXKaBU IO
3a0e3neyeHHI0 iXHIX mpaB. He3Baxkaioum Ha CyTO MpoLecyaJbHUN BHUSB €]
poOJIeMaTUKU, BUPIIIIEHHS I[bOT'O MUTAaHHS MTOBUHHO BIIOYTHCS Yepe3 KPUMIHAIBHO-
npaBoBuil MexaHi3M. [lo-miepiiie, nmpu y3arajgbHEHHI CyJIOBOI NMPAKTHKW HAIy yBary
NpUBEPHYB (opMai3M BHUKOHAHHS OpraHaMH JOCYIOBOTO CIIJCTBA MPOIECYaTbHOT
711, TOB’S13aHO1 3 BIIUIKOIYBAaHHAM IIKOJU. 30KpeMa, OopraHaMH JI0CYZ0BOIO CIi/ICTBA
HE YTOUHIOIOTBCA CYMH IIO30BHUX BHMOT, iX pO3Mip Ta OOIPYHTOBAHICTb, B
3ano/isHOI IWKoAUu. HUMU He BUKOHYIOThCA Nepe0ayeHi 3aKOHOM BUMOTHY J10 (hOpMH
Ta 3MICTY MO30BHOI 3asBU. Hepiko ciigdi CBIOMO HANAIITOBYIOTH MOTEPIILIOTO HE
3asIBJISITH TIO30B Y MPOLEC] CIIACTBA, @ IPe’ ABUTH HOTO IIPU PO3IIISAL CIPABU Y CYI.
Hesaxatoun nHa ct. 29 KIIK VYkpainu, ko0 Ha CIIIYOro MOKJIaJACHO 000B’S30K
[0/10 3a0e3MeUeHHs BIIIKOAYBaHHS 30MTKIB, 3aBJIaHUX MOTEPILJIOMY 3JI0YHHOM,
HEOOXIJTHI aKTUBHI 3aXO0Ju N0 3a0€3MEeYeHHs] IUBUILHOTO IO30BY, K MpPaBUJIO, HE
BXKMBarOThCA. Hepinko y XoJi ClicTBa Mi03pIoBaHl Ta OOBUHYBAYEHI1 BIIUYKYIOTh
HaJeKHE 1M MalHO NUIAXOM YKIAJIE€HHA (PIKTUBHUX YIroJl Ha KOPUCTb POJUYIB 1
3HaloMHX. Y OUIBIIOCTI BUIMAJKIB Taki (PaKTH 3aJIMINAIOTHCS 11033 yBarol OpraHiB
JIOCYZIOBOTO CIIIICTBA Ta MPOKYpopiB. [HiIiaTuBa 3 iXHBOTO OOKY IIOJI0 BU3HAHHS Y
BCTAHOBJICHOMY MOPSAJIKY TaKUX yroJ HEAINCHUMH, SIK MPABUIIO, HE IPOSBIIETHCS.

Cynu TakoX HEpIIKO HEHAJIEKHO BHUKOHYIOTh BHUMOTH 3aKOHY Yy 4YacTHHI
3a0€3MeUeHHs MpaB MOTEPNUIMX Ha BIJNIKOAYBAHHS IMIKOAW. Y CYAOBIH IpaKTHII
MarTh MICIIE BHUMAIKHU, KOJU CYJIH, PO3B’A3yIOUM IMBUIbHI MO30BU MOTEPIUIMX,
HABOJSTH Y BUPOKY JOKa3H, 110 TOBOJAATH PO3MIp 3asBJICHUX MTO30BHUX BUMOT, OJTHAK
YXBAJIOIOTh PIllIEeHHS MPO iX YacCTKOBE 3aJ[0BOJICHHSI, 3IMIIUBIIN PEIITY MO30BHUX
BUMOT 0€3 pO3IJIsily, X04a MOTUBIB JUIsl IbOTO Y BUPOKY HE HaBOJATh. [HKOIM cyau
B3araji HeJOAWIUBO 1 HEYBa)KHO BUPIIIYIOTH MUTAHHS, 110 CTOCYIOTHCS HUBLIBHUX
M030BIB, 3asBJICHUX NOTepnuiuMu. Hapasi mosokeHHs: Opo Te, 10 UHUBUIBHUM 1M030B
y KpUMiHaJIbHIN CpaBi MOXe OyTH 3aJIMIICHUN 0€3 3aJOBOJICHHS TUIbKU y BUIMAIAKaX

BHUITpABAAHHSA HiI[CYI[HOFO a00 HESIBKH HI/IBiJIbHOFO MO3MBayvya 4M MOro IMpcacCTaBHUKA
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y cynoBe 3acimannsa. OHaK, HE3BAXKAIOUM Ha 1[I0 TUPEKTUBY, CYIH ii ITHOPYIOTH 1 HE
B)KMBAIOTh 3axXOJlIB 70 3a0€3MEUCHHs SBKA Yy CYyIOBE 3acCilaHHA MOTEePILINX-
IIMBUIPHUX TO3MBAYiB, a BIJITaK 1 BUPIIIYIOTH PO BIAMOBY Y 3aJJ0BOJICHHI ITUBLUILHOTO
MO30BY y KpUMIHAJbHIH CrIpaBi.

[To-TpeTe, BpaxoByI0OUM, III0 TOTEPIII B OCHOBHOMY HEOOI3HaHI B
IOPUCTIPYACHIIT 1 TPU LBOMY YK€ PIIKO 3aIlpoIIylOTh aJIBOKATIB JJII Yy4dacTi y
CyIOBOMY TIpOIleCi, IXHI 3aKOHHI TIpaBa Ta IHTEPECH, OCOOJIMBO B YACTHHI
BIJIIIKOJYBaHHSI 3aBJAaHUX 3JIOYMHOM 30MTKIB, HEPIKO B3arajl 3aJIUIIAIOThCS
He3axuIeHuMHU. JIJIT BU3HAYEHHS TOTO, XTO BBAXKAETHCS MOTEPIILIIUM 3a 3MICTOM
KPUMIHAJIBHOTO TpaBa, 3 METOI OJHO3HA4YHOro TiiymadeHHs 3micty 4.l. cT. 1 KK
VYkpaiHu y 4YacTHUHI TapaHTyBaHHS 3aXUCTy MpaB TMOTEPIUIUX, MPONOHYEMO
nonoBuut KK Vkpainu crt. 2-1 takoro 3micty: “Cmamms 2-1. Ilomepninuii 6i0
snouuny. 1. Ilomepninum 6i0 310uuny eusHacmvcs @izuuna ocobda, 6e3nocepeorHbo
AKIU 310YUHOM 3AN00ISIHO WKOOY (abo icHye 3azpo3a ii 3anodianHs), HA Niocmasi
Y020 60HA HAOYBAE NPABO BUPIULYEAMU NUMAHHS NPO KPUMIHATbHO-NPABOSI HACIIOKU
BUUHEHHA 310YUHYy 6 Medxcax, eusnauenux yum Kooexcom. 2. Ilpaso Ha
BIOUIKOOYBAHHS UWIKOOU, 3ANOOISHOI CYCNINbHO HeOe3neuHum OIUIHHAM, ) BUNAOK)
BCMAHOBIEHHSL CY0 '€EKMA 3104UHY NOMEPNLIULL MAE 8I0N0BIOHO 00 Yybo2o Kodekcy. V
8UNAOKY, KOAU WKOOAd CHPUYUHEHA HEBCMAHOBIEHUM CY0 €EKMOM 37104UuHy abo
BHACNIOOK OIAHHS, SIKe X0ud I € CYCNIIbHO Hebe3neyHuUM, OOHAK He MICMUmb O3HAK
CKAOy 3/104UHY, NOMEPNINUL MAE NPABO HA BIOUKOOVE8AHHA WKOOU 3 OOKY depacasu
Y NOpsAOKY, 8USHAYEHOMY cneyianbHum 3akonooascmeom. 3. LJum Koodexcom makoowc
BUZHAYAIOMbCA IHWI Npaea NOMEpPRnILIo20, 30Kpemd, V YACMUHI BUDIUWEHHS HUM
NUMAHHS NPO Medici ma 006csaeU KPUMIHATLHOL 8ION0BI0aNbHOCMI Y0 €Kma 3104UHY
abo 36inbHeHHs 8I0 Hei. Imicm yux npas susHauacmuvcs yum Kooexcom. 4. 'V sunaoxy
CNPUYUHEHHST 3T0YUHOM WKOOU MAUHYy ma O0ilosit penymayii opuouunoi ocoou, ii
o@iyitini npedcmasHuKu HAOy8arOMb NPas NOMePNiio2o, GUIHAYEHUX V yitl cmammi”.

3aKkpilUieHHs] TOJIOKEHHS Mpo  OOOB’SA3KOBE  BIAIIKOAYBAaHHS  IIKOAU
MOTEPIIJIOMY yV BUMNAJKy BU3HAUCHHS Cy0’€KTa 3JI0YMHY HE O3HA4a€, M0 OpPTaHd

JIOCYJIOBOTO CJIIJICTBA 1 CYJ] TT030aBJISIIOTHCSI 000B’SI3KY PETEIHHOTO BUBYEHHS IT1ICTaB
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JUTSE TaKOro BIAIIKOAyBaHHSA. BomHowac nii TpeACcTaBHUKIB Jep>KaBU ITOBHHHI
BUMHIOBATUCH y MiNKoBUTIH BiamoBimHocTi 10 KK Ta KITIK Ykpainu. Ile o3nauae, 1o,
HaIPUKIAA, CyaA Y OyIb-IKOMY BHUIIaJIKy 3000B’s3aHHI MEPEBIPUTH yC1 OOCTABUHH,
MOB’sI3aH1 31 CIPUYUHEHHSM 3JI0YMHHUM JISTHHSAM MaTepiajJbHOI Ta MOPaIbHOI IIKOAN
NOTEPIJIOMY, 3 METOIO BUHECEHHSI 00’ €KTUBHOTO PIIICHHS MPO BIAIIKOTYBaHHS TaKO1
mKkoau. ToOTO BUMOTa PETENbHOTO JTOCHII)KEHHS 00CTaBUH CHPUYMHEHHS IIKOIN Ta
MiJCTaB 1i BIAIIKOAYBAHHS i€ HE3aJIEKHO BiJ TOTO, YA caMi TIPABOOXOPOHHI OpPTaHH
MOBUHHI CIIOHYKaTH 0C00Y, sIka BUMHUJIA 3JI0YMH, 10 BIAIIKOAYBAHHS KO, UM 115
ocoba poOUTh Takuil KpoK J00poBUIbHO. Ilpu BupilleHHI Ha KPUMIHAIBHO-
[IPaBOBOMY DIBHI MUTaHHS MPO BIAIIKOAYBAHHS IIKOJIW MOTEPILIOMY CIPaBEIIHBO
MOK€E MOCTaTH MUTAaHHA MPO T€, HACKIJIBKUA THCTUTYT BIIIIKOJAYBAHHS HIKOAN MOXE
OyTH IHTETPOBAaHUM Yy CHCTEMY KPHUMIHAJIBHOTO MpaBa, 100 HE MEPEKPUTH COOOIO
(GyHKIIOHATBHE TPU3HAYEHHS! KPUMIHAJIBHOT BIIOBIJATBHOCTI.

BaxxnuBo Harojocutd, MO0 HE3BaXKAIOYM Ha BIJICYTHICTh 3aKOHOIABYOTO
3aKpIIJICHHS] THUTAHHS TMPO HASBHICTh TPETHOTO €JIEMEHTa CHCTEMHU CaHKIIIH,
CTaOUIBHICTh TEHJICHIII S0 PO3BUTKY MOMXJIMBOCTEM 3aXHUCTy TMpaB MOTEPILIUX
KpUMIHAJBLHO-TIPABOBUMH 3ac00aMU € OYEBUIHOIO. BITUM3HSHI JTOCHIAHUKH, SKI
JIeTAIbHO BUBYAJIM MUTaHHA BUpimieHHs y Himedunni mpoOiemM NpUMHUPEHHS MIiX
BUHHHMH Ta MOTEPIIINMHU, TIANUIM BUCHOBKY TIPO T€, 1[0 Y KOHTEKCTI 3aXUCTY MpaB
MOTEPNUIMX y KpUMIHAJIBHOMY IMpaBl B YKpaiHi Tpeba peanizyBaTh Ha MPaKTHII
MUTaHHA Tpo po3immpenHs cepu 3actocyBanusa cr. 46 KK Vkpainu. Ha miarpumky
JAHOTO TOTJISIAYy BapTO HArOJOCHTH Ha 3HAYEeHHI HOPMH TPO TPUMHPEHHS Y
3arajJbHOHayKoBOMY KOHTEKCTI. JI.B. ['onoBko nutye B oAHiil 13 poOIT (hpaHIly3bKOro
nmocmigarka 1. Komomb6Oani: “OcHOBHA BIOMIHHICTG Memiamii BIJ KJIaCHYHOI
KPUMIHAIBHOI CHCTEMH TIOJISITa€ y TOMY, IO MeJiallisl He HampaBieHa BUHATKOBO Ha
YCYHEHHSI HACIIJKIB IHIWBIAyalbHUX KOH(MIIKTIB. BoHa 103BOJISIE CTBOPUTH HOBY
CUCTEMY COLIAJIbHOTO PEryJIIOBaHHSA, 10 3TJIAJKY€ HEIOJIKH CyJIOBOTO MEXaHi3MYy,
o mnepedyBae y kpusi”. OTxe, 3 METOI 3a0e3NeUeHHs] 3aXUCTy MaTepiaJbHUX Ta
MOpaJbHUX 1HTEPECIB MOTEPIIINX TAKOXK 1 B1JI 3I0UYMHIB CEPEIHBOT TSHKKOCTI, TSHKKHX

Ta OCOOJIMBO TSDKKUX, HEOOXiTHO O(IIiHHO BHU3HABATH PE3YJbTAaTH MNPUMHUPEHHS
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BUHHHX 3 TOTEPHIIMMHU HE TUIHPKUA Yy BUIAJIKYy BUMHCHHS HETSDKKUX 3JIOYMHIB, a U
IHIIMX, 1 OCHOBHY yBary NpUAUIATH BIAIIKOAYBAHHIO IIKOJIW Y paMKax MpOIenypu
npuMupeHHs. [[puMupeHHs y MUPOKOMY 3HAYEHH1 € HIYUM 1HIINM, SIK KOMIIPOMICOM,
1 3BaKaloyM Ha 1€ 3acIyrOoBy€ Ha yBary TOYKa 30pYy POCIHCHKHX BUYEHHUX, SKi,
0OTOBOPUBILIY MUTAHHS, MOB’sA3aH1 3 MPOOJIeMaMy TTOTEPHIINX, TOCTIANIN MEXaHi3M
3JIOYMHHOI MOBEAIHKA OCOOH, sIKa CKOINa 3JI0YMH, KOTPUH 3a 3arajlbHUM IMpPaBUIIOM
OXOILUTIOE TPU OCHOBHUX €JIEMEHTH: MOTHBAINIO 3JIOUMHY, IUIAHYBAaHHS 3JI0YMHHUX
JSIHB Ta IXHIO peajizarliio.

3 METOI MOAAJBLIOTO PO3BUTKY 1 BIOCKOHAJIEHHS  YKPAaiHCBKOI'O
3aKOHOJABCTBA, II0 PETYJIIOE€ IpaBa MOTEPNUIMX BiJ 3JI0YMHIB, Oyia0 O OaxaHo
JIOTIOBHUTH MOT0 OpraHi3aliifHO-TIPaBOBUMH Ta COLIAJIBHUMU 3aX0JIaMH, K1 Jainu 0
3MOTY BIJJHOBUTH 3aKOHHI IHTE€PECH 1 MpaBa IpoMaJsH. Takuil mpaBOBUU MIIXiA
3YMOBIIIOE HEOOX1IHICTh YTBOPEHHS B JEp’KaBl IOPUIAWYHUX MOXJIMBOCTEH Uis
MOTEPIIIOTO BiJ 3JIOUUHY OTPUMATH Xo4ya O MiHIMaJIbHE BIAIIKOTYBAaHHS 32 PAXyHOK
KOWITIB JepkaBu a0 IHIIMX HeAEepKaBHUX coulanbHux (ouaiB. PeanbHe
BIJIIIKOTyBaHHSI 3aBJIaHO1 TMOTEPHIJIOMY MAaiHOBOi 1 MOpPaJbHOI IIKOAM MOMKJIMBE
HUISIXOM CTBOPEHHS CHeIllaibHOro AepkaBHoro (ouny. lle nmutaHHs HEOAHOPA30BO
iHinioBanocss y BepxoBuomy Cyai YkpaiHU mpoTsSroM OCTaHHIX pokiB. [lutanus
MEXaHI3My CTBOPEHHsI Jep>KaBHOTO (OHIY, TMOPSAKY BIAMIKOIYBAHHS IIKOAH
BucBiTIieHO y Konimenmii 3a0e3nedeHHs] 3aXHCTy IpaB Ta I1HTEPECIB TPOMAJsH
VYkpainu, mocTpaxkaanux Bija 37104nHIB. bezymoBHO, yTBOpeHHS (OHAY MPHU3BENE 10
BUHHUKHEHHS TUTaHb, TOB’SI3aHUX 3 MEXaHI3MOM HAKOTHMYYyBaHHs KOMmTIB (GoHTY. 3
[I€}0 METO HEOOX1THO CTBOPUTH B JI€prKaBl CElIalIbHI CITy>KOu 1 (POHU JTOTTIOMOTH
NOTEPIUIMM BiJ 3JI0YMHIB, SIKI MOXYTh (DiHaHCYBaTHCS 3 OIO/DKETY (3a paxyHOK
mTpadiB, TPOIIOBUX CTATHEHb, TPOLIOBUX CYyM, BHUPYYEHUX BiJ peanizauii
KOH()ICKOBAHOTO MaiiHa, TOIIO), CHOHCOPChKHUX (piHAHCOBUX KOmTiB. CroaiBaTucs Ha
T€, 1[0 KOMIIEHCAIi0 3 (JOHAY OTPUMYBAaTUME KOKHUI MOTEPHUINIA, — 03HaYae OyTH
BeJMKUM ontuMicToM. HaBith y HimeuunHi, B AKif Taka MOXJIMBICTD JIJIsl TOTEPIINX
nepenbauena 3 1986 p., me TPOBOAUTHCS IMMPOKOMAcIITabHA KaMIaHis Ipo

iHQOpMyBaHHS TOTEPNUIMX BIJ 3J0YMHIB MPO IXHI MOXKJIMBOCTI, PE3yJIbTaTH
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CHeIiaJbHuX JOCHIKEHb CBIIYaTh, 110 Julie 3% MOTEepPIINX Bil HACHIBLHUIIBKHX
37I0YMHIB OTPUMYIOTH BIJIIKOIYBaHHS IIKOAM, a OUTBIIICT MOTEPHUIMX BiJ] TaKUX
3JI0YMHIB HaBITh HE 3HAE PO HASIBHICTh Y HUX TAKOIO MpaBa.

akpimnenHss y KK VYkpainm mnonoxeHHs Tpo BIAIIKOAYBAaHHS IIKOIH
MOTEPIINM 31 CIleiaTbHOTO (POHIY, CTaHE MEPITMM KPOKOM Ha MIIAXY J0 peami3arii
Bumor Jlexmapaiii OOH 3 0CHOBHUX NMPUHILMIIB MPABOCYIAS IS )KEPTB 3JIOYMHIB 1
3JIOBKWBaHHS Bianor Big 20 muctomama 1985 p., skuMm mepeabadeHo, 1Mo y
BUITAJIKaX, KOJIM KOMIICHCAIII0 HEMOXJIUBO OTPUMATH B TMOBHOMY o00CS31 Bij
MIPaBOMNOPYIIHUKA a00 3 IHIIMX JKEpen, TO JAep)KaBaMm CIlJ BXXUBAaTH 3aXO[IB O
HaJaHHS KOMIIEHCAI[li KePTBaM, sIKI BHACIIJOK TSKKHUX 3JI0YMHIB OTPUMAJIM 3HAUYHI
YIIIKOJPKEHHS 200 3HAYHO MOTIPIIMIN CBOE (PI3UYHE YU TICUXIYHE 3I0POB’S, a TAKOK
CiM’sIM, 30KpeMa, YTPUMaHIAM 0ci0, Kl momMepyiv ado cTainu (I3UYHO YU MCUXIYHO
HEJII€3/TAaTHUMU BHACHIIOK 3JI0YMHY. 3a paxyHOK (DOHIYy MOXKIMBO Oyjae HajaBaTH
0e3rIaTHy MPaBOBY JIONOMOTY MOTEPIIJIOMY Ta 3a0e3MeuyBaTh y4acTh y HEOOX1THUX

BHIIAAKaAX IMCpCKIagaya.

ITJIAH JIEKIIIMHOT'O 3AHSTTS 10 TEMI Ne 3:

JIEKI[IHHUX 3AHATH (FOJHH)-2
CAMOCTIHHA POFOTA (FOJHH)-3

Boockonanenna oocmaeunu, w0 6UKIOYAIOMb
310YUHHICMb OIAHHA AK HANPAM YMAHI3AUIT KDUMIHAIbHO20 3AKOH00A8CH8A

ITinan nekii:

1. ITpoGnema oOCTaBUH, 10 BUKIIOYAIOTH 3JIOYMHHICTH JISIHHS Ta TYMaHi3aIlis
KPHMiHAJIbHOTO 3aKOHOIaBCTBA.

2. Bugn oOcraBuH, MO0 BUKIIOYAIOTh 3J0YMHHICTH JISHHS, Ta HANpPSIMKH iX
BIOCKOHAJICHHS.

Iumannsa ona camocmiiitnozo onpayrO8ant

1. HanpsiMku  pO3BHTKY Ta TIIONIMPEHHS OOCTaBMH, IO BHUKJIIOYAIOThH
3JIOYMHHICTD JISHHS.
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2. 'ymanizaris  0oOCTaBMH, 1[0 BUKIIOYAIOTh 3JOYMHHICTh JISIHHS, Y
KpUMIiHAJIbHOMY 3aKOHOJIaBCTBI.

3. HanpssMku  BIOCKOHaJIGHHST OOCTaBWH, M0 BHKJIIOYAIOTH 3JIOYHMHHICTH
TUSHHS, SIK JIEBOrOo  3aco0y MpoTUAll  3JI0YMHaM  (CyCHUJIbHO-HeOe3NMeYHUM
MOCSITAHHSM).

4. O0cTaBUHM, IO BUKJIIOYAIOTHh 3JIOYMHHICTH MisHHS, Ta (QOpMyBaHHSA Yy
IPOMaJsiH  CTIMKOI  TICUXOJIOTIYHOI  YCTaHOBKHM IPABOMIPHOI  TMOBEMIHKH Yy
KPUMIHATBHOMY 3aKOHOaBCTBI.
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«}Opunnueckuit ueHtp Ipeccy, 2005. — 281 c.

7. Xpsmincekuii 11.B. O6cTaBuHM, 110 BUKIIOYAIOTh 3JIOYMHHICTD JTISHHS, K
PI3HOBH]T 3a0XOYYBAJIHUX KPHUMIHAIBHO-PAaBOBUX HOpM. — JlHI Hayku: 30. Te3
nomnoBigeit: B 3-x Ttomax / I'ymanitapuuii yniBepcuteT «3IAMY», 11-12 xoBTHS
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8. Axumenr T. Po3BUTOK 1HCTUTYTY KpailHbOi HEOOX1ZHOCTI B
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TE3HU JIEKIIII

1. OOcraBuHHM, IO BHUKIIOYAIOTh 3JO0YMHHICTL [ISHHS, BIJHOCATH 10

320X0UYyBaJIbHUX HOPM KPUMIHAJIBHOTO 3aKOHOJABCTBA. HaTomicTh, psim AOCTiAHUKIB
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B3araji He BH3HAIOTh OOCTaBHMHM, 1[0 BHUKJIIOYAIOTh 3JIOYMHHICTH JISHHS,
3a0xouyBagpHUMH HOopMamu. M.I. 3aroponnikoB 1 M.O. CTpy4yKoB, CTBEPIKYIOTb,
110 111 HOPMU 3arajioM He € 3a0X04yBaJIbHUMHU, OCKIJIBKM BOHU HIYOTO HE JIOJAIOTh JI0
CYKYITHOCTI MpaB TPOMaJIsiH, HE HAJAI0Th iM Hisikux HOoBuX Ojar. I.E. 3BeuapoBchKkuii i
C.B. [1apxoMeHKo, 3ayBa)xyr4H O€3M1ICTaBHICTh 320X0UYEHHS y TUX BHUIAJKaX, KOJIH
IpaBOMIpHA IOBE/IHKA CIPUYMHSE MMO3UTUBHI MPABOBI HACIIJIKH MOPIBHSHO 13 THM
CTaHOM, Y SIKOMY CYyO’€KT 3HAaXOJWBCS JI0 3A1MCHEHHS BYMHKIB, BKa3yIOTh, IO PO
3a0XOUYCHHS MOYE UTHUCS JIUIIIE Y BUIMAJIKY, KOJU Y 0COOM BUHUKA€E 000B’ 30K 3a3HATH
KPUMIHAJIBHO-TIPABOBOTO OOTSKEHHS a00 1151 0co0a BxKe BIIUYBa€ Ha 001 MOro BIUIMB.

Butoku 1i€i mo3umii IPYHTYIOTbCA Ha IMOJOXKEHHSX, $IKi, 3 OJHOro OOKY,
CTOCYIOThCSI TaTy3€BO1 HAJIEKHOCTI 00CTAaBHH, 1[0 BUKIIIOYAIOTh 3JIOYUHHICTD JISTHHS,
a 3 IHIIOTrO, - 3MICTYy KPHUMIHAJIBHO-TIPABOBOIO 3a0XOU€HHsS. Tak, JOCIHIIHUKU
BU3HAIOTh BYMHKM 3a OOCTaBMH, 110 BHUKIIOYAIOTh 3JIOYUHHICTH JIISTHHS,
KOHCTUTYIIIHHUMHU 000B’s3kaMu rpomajisH. Ha iX morssig KpuMiHajdbHE MPaBo JIUIIE
rapaHTye peasizallilo0 KOHCTUTYIIMHMX OO0OB’si3KiB. BinTak, CTaBUTHCS MijJ CYMHIB
rajgys3eBa HaJIeKHICTh OOCTaBHH, 10 BUKIIIOYAIOTh 3JIOYMHHICTB, 10 KPUMIHAIBHOTO
3aKOHOJABCTBA. B JiTepaTypl KaTerOpuyHO 3amepedyyeThbesl «IMOXiJHA, BTOPUHHA
poJib» OOCTaBWH, IO BHUKJIIOYAIOTh 3J0YMHHICTH [ISHHS, SKa 0Oe3mocepeHbo
B1JI0OpaKAETHCS Y PO3MEKYBAHH1 3JIOYMHHOT TTOBEAIHKU B1J] HE3JIOUMHHOI. MU TakoxK
HE MNOoAUIieMO 1boro mnorasay. Ha Bcix eramax poO3BUTKY KPUMIHAJIBHOTO
3aKOHOJIAaBCTBA MiCIIe 1 3HAYEHHS 3a3HAYEHMX OOCTAaBUH Yy CHOpaBl MPOTUALT
CYCH1JIbHO-HEOE3MEYHUM TOCATAHHSIM OYJI0 3HAUHHUM Ta aX HisSIK HE 3BOJIMIIOCS TUIbKHU
70 PO3MEXYBaHHSI 3JIOYMHHOI Ta HE3JIOYMHHOI NMOBEAIHKU. Hopmu npo HeoOXiowy
000pOHY, KpalHIO HeoOXIOHICmb, 3aMPUMAHHA 0COOU, AKA GUUHUIA 3/10YUH,
BUKOHYIOMb COYIAILHO HAUBANICIUBIULY 3ANO0OINCHY (nonepeoicy8anvty) @QyHKYIro.
[TonepemkeHHs 3IMCHIOETHCS 3 METOIO 3aXHCTY OXOPOHIOBAHMX 3aKOHOM TIpaB Ta
1HTEpeCiB MOTepIuIol abo 1HIOT 0COOM, a TAKOXK CYyCHUTHPHUX IHTEPECIB Ta IHTEPECIB
nepxaBu. CycCHiJIbHO-KOPUCHI 11 JTO3BOJIAIOTH 3aMO0ITTH 3JIOYMHY a00 CYCIUIBHO-

HeOE3MEeYHOMY TMOCATaHHIO, BIABEPHYTHM ab0 3HAYHO 3MEHIIUTH MOTr0 CYCHUIBHO-

60



HeOe3neuH1 HACIAKY, TOHOBUTH MOPYIIEHE MPABO M TUM CaMHUM 3a0€3MEUUTH 3aXUCT
CYCIIJIBHUX BITHOCHH, III0 OXOPOHSIIOTHCS KPUMIHAIEHUM 3aKOHOM.

Hopmu nipo HeoOXiJiHy 00OpOHY, 3aTpMMaHHS OCOOH, SIka BUMHHWJIA 3JI0YUH Ta
1H., PO3BUBAIOTH 1 KOHKPETU3YIOTh mnonoxeHHs Kouctutymii Ykpainu 11070
OPUPOAHOTO TpaBa JIIOAUHHU 3aXMILNATH CBOE XKUTTS Ta 30POB’S, >KUTTS 1 3JI0POB’S
THIIMX JIFOJIeH B MPOTUNPAaBHUX nocaranb (4. 2 cr. 28 Koncrurymii Ykpainu). YTim,
1 00CTaBMHA Hi B fKiMl Mipi HE CyNepedYuTh 3a0XOUyBAJIbHIM MPUPOJI HOPM TPO
HEO0OX1IHY 000pOHY, 3aTpUMaHHs 0COOH, sIKa BUMHUIIA 3JIOYMH, KpalHIO HEOOX1IHICTh
Ta I1HIIUX. 3 CTapoOJaBHIX 4YaciB MpPaBO Ha HEOOXITHY OOOpOHY BHU3HABAJIOCh
aOCOJIOTHUM 1 HEBIAUYKyBaHUM TIPaBOM JIFOAWHK. KOXXHMIA TPOMAISTHUH MaB TIPABO
Ha 3aXHUCT OCOOMCTHUX TpaB 1 cBOOO, a TaKOX 1HIHUX Jiojied. Lle mpaBo He 3anexano
Bl MOXJIMBOCTI 3BEPHYTHCS MO JOMOMOTY J0 IHIIMX 0ci0, opraHiB Biaau abo
CIyk00BUX 0Ci0O i1 BiJIBEpHEHHS a00 TPUNUHEHHS MOCATAHHS YM MOKJIMBOCTI
YHUKHYTH CYCIUIbHO-HEOE3MeYHOr0 MOCITaHHS.

BunnenHs isHB, 110 BUKIIOYAIOTH 3JI0YMHHICTH [ISHHSA, 3a 3araJbHUM
MIPaBUJIOM, He € 0008 ’s3kom epomadsn. Tak, B 1. 1 moctanoBu [lnenymy BCVY Bin 26
kBITHSI 2002 p. No 1 «IIpo cynoBy mpakTHKy y cIipaBax MpO HEOOXITHY OOOPOHY»
3a3HAYAETHCH, 110 3T1THO 13 3aKOHOM KOKHa 0co0a Mae MpaBo Ha HEOOXiaHYy 000pOHY
B1JI CYyCHiJIbHO-HEOE3IMEYHOT0 TOCATAHHS HE3aJICKHO BiJl MOXKIIMBOCTI YHUKHYTH HOTO
ab0 3BEpHYTHUCS 3a JOMOMOIroI0 A0 1HIMX ocid abo opraHiB Biagu. IIpore, y neskux
BUITaJIKaX BUMHEHHS JisSIHb Yy CHUTYallii HE0OX1IHOT 000pOHH, 3aTpUMaHHs OCOOH, SKa
BUMHHWJIA 3JIOYMH Ta I1HIIMX OOCTAaBHH, IO BUKIIOYAIOTh 3JIOUYMHHICTH MISHHS, €
MPaBOBUM OOOB’SI3KOM OCOOH. ﬁneTLCﬂ PO TaK 3BaHI BHUIAJIKU «CIEHIAJIbHOTO
cy0’ekTa» MPaBOMIPHOI CYCHUIBPHO-KOPUCHOI TOBEAIHKH. Tak, TMpu 3aTpUMaHHI
oco0u, fKa BUMHMIIA 3JI0YMH, CYy0’ €KTaMU MPABOMIPHOTO 3aTPUMaHHS MOXYTb OYyTH 1
MIPEJACTAaBHUKHA BJIQJW Ta 1HIII IMOCAJOBI OCOOHW, I SKHUX 3aTPUMaHHS 3J0YHMHIISA
BU3HAUAETHCSI Yy SIKOCTI MpaBOBOro 000B’s3Ky. HeBUKOHaHHS cheuiajgbHO
YIOBHOBRXEHUMH TOCAIOBUMHU 0CO0AMH CIIy’KOOBOr0 OOOB’SI3KY IO 3aTPUMAHHIO
3JIOYMHIIS PO3TIBIIAETHCS SIK TPABOTIOPYIICHHS, KOTPE CHPUYUHSE AUCIUILTIHAPHY

a00 KpUMiHaJIBHY BIAMOBIAaIbHICTh. CrieliadibHUM Cy0’€KTOM MPABOMIPHOTO BUUHKY
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MOBMHHA BHU3HABATUCS 0C00a, fKa 3TIMHO 13 3aKOHOM BHUKOHYE (BHKOHYBaja)
CreliaJibHe 3aBJaHHs, Oepydd ydacTb B OpraHi3oBaHil Tpyri Y 3JI0YUHHIN
oprasizaiii 3 METOI TMONEPE/HKEHHS YHM PO3KPUTTS 1X 3J0YMHHOI JiSTIBHOCTI.
«CrneriaiibHUN cy0’€KT BUKOHAHHS 000B’SI3KOBOTO Hakasy, - 3a3Hadae C.I. Jlsquyk, -
BU3HAYAETHCS 3 ypaxyBaHHAM crnenudigyHocTi chepu yIpaBIiHCBKUX BIJHOCHH.
Hampukinazn, cy0’ekTaMu BUKOHAHHS Haka3y B yMOBaX BIMCBKOBOI CIY:KOHW, 1HILIUX
BUJIB CIIyX0, B cepl TpyAOBUX MPABOBIAHOCUH TOMIO € Pi3HI 32 CBOIM IMPaBOBHUM
cTaTycoM ocobu (Mmiajieriuid mo ciyO0i, MpaIiBHUK KOHKPETHOTO MiANMPUEMCTBA,
NepeCiYHUN TPOMAISIHUH Y CTOCYHKAX 3 TPEJCTAaBHUKOM BIIQJIM 1 TAKE iHIIIE)».

B cucremi o0cTaBMH, IO BHUKIIOYAIOTh 3JIOYMHHICTH MISHHS, BHIUISIOTH
00Ccmagutl, Wo BIOHOCAMbC 00 3A0XOYYBANbHUX HOPM, OESKI JiC 3 HUX, HA OYMK)
npasuuxie, He € 3aoxouysarvHumu Hopmamu. Tax, FO.B. T'onik 10 3a0XxouyBalbHUX
B1JIHOCUTh HOPMHU TIPO HEOOX1AHY OOOPOHY 1 3aTPUMAHHS 3JI0YUHI, YTIM HE BBaXKA€E
320X04YyBaJIbHUMHU HOPMHU PO KPaiHIO HEOOXIIHICTh, MPOGECIHHUN 1 TOCTIOIAPCHKUI
PU3HMK, BUKOHAHHS HakKa3dy YW pO3MOPSIHKCHHS. BOHWM, Ha WOro JyMKy, «HE
320XO0UYIOTh AKTUBHY KUTTEBY IMO3UIII0 TPOMAISIHUHA, 1[0 BCTYMUB y OOpOTHOY 13
3noyuHHICTION. JI.M. CMUpHOBa CTBEPIXKYE, 110 HEOOX1HA 000pOHA a00 3aTpUMAaHHS
3IIOYMHII OyIb-KOJIM CYCIUIBHO-KOPHUCHI, SIKIIIO HE MOPYIIEHI YMOBH iX peani3arlii.
MeH11010 Miporo 110 T€3y MOKHA 3aCTOCYBaTH JI0 CTaHY KpalHbOI HEOOX1JTHOCTI Y
3B’A3Ky 3 THUM, IO Yy 3a3Ha4eHOMY BHUMAAKYy IIKOJA 3aBJAEThCS HEBUHHHUM
rpoMagsiHaM abo JepkaBi, a BiNTaK, CYCIHUJIbHA KOPHUCHICTh PI3KO 3HUKYETHCS.
HaBpsim un MOXHa BBaKaTW CYCHiJIbHO-KOPUCHUMHM JisIHHS, IO 3aBJaM IIIKOJIH,
BUMHEHI MpU (13MYHOMY a00 NCUXIYHOMY MPUMYCI. 3 IIUMHU HOTJISAAMH BaXKO He
noroguTHcs. Di3uuHni a00 TICUXIYHUA MPUMYC Ma€ MOABIHHY TPABOBY MpUPOIY. 3
OoJIHOTO OOKYy, (PI3UYHUN MPUMYC PO3TIISIAAETHCS K 00’ €KTUBHA HemepeOopHa cuia,
BHACIIIJIOK SIKO1 0c00a HE MOTJIa KEPYBATH CBOIMH BUYMHKAMU 1 3@ IIUM BIJTHOCUTBHCS 10
O3HaK CyCHUIbHO-HEOe3meuHoro mistHHs (Aii abo Oe3misUIbHOCTI), IO BHKIIOYAE
KpUMIHAJIBHY BIAMOBIIAIBHICT. 3 1HIIOrO, - y pa3i MCUXIYHOTO MPUMYCY, TTUTAHHS
PO BIJIMOBINATBHICTH OCOOW 3a 3aMOISTHHS KON MPAaBOOXOPOHIOBAHUM 1HTEpecam

BUPIIIYETHCA 3T1JTHO 3 MOJIOKEHHSAMH PO KpaitHio HeoOXiaHicTh. JlaHa oOcTaBuHa 3a
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CBOEI0 TMPHUPOAOI0 Ta O3HAKaMU PI3KO BUPI3HAETHCA BiJ IHIIMX OOCTaBUH, SKi
BUKIIIOYAIOTh 3JIOYMHHICTD JISSHHS. Y 3B’S3KY 3 BICYTHICTIO SIK IpU (PI3UYHOMY, TaK i
MICUX1YHOMY IIPUMYC1 TPAaBOMIPHOI CYCIIJIBHO-KOPUCHOT MOBEIIHKHU 3 00Ky 0COOH, 110
3aMoJif0€ MIKOAY IMPAaBOOXOPOHHHMM IHTEpecaM, Ha HaIl TOIJISLA, II0 OOCTaBUHY
BIJTHOCUTH JI0 320X0UYBAJIbHUX HOPM aH1 (JaKTUYHUX, aH1 IOPUJIMYHUX I11/ICTaB HEMAE.

IIpasomipuicmv ma coyianvHa KOPUCHICMb NOBEOIHKU O0OYMOBIIOEMbC
06’ exmuenumu i cyd ’ekmugnumu oznaxamu. OO’ €KTUBHI O3HAKU JIE)KATh Y TUIOMIMHI
COIIIJIbHOI  I[IHHOCTI ~MPaBOOXOPOHIOBAHOTO Ojiara, BIJIBEPHYTHUX CYCILIBHO-
HeOe3MeYHUX HACHIKIB, 3aTPUMaHH1 0COOH, 1110 BUMHIIIA 3JI0YMH, 3aKOHHOCTI HaKa3zy
9M PO3MOPSHKCHHS, YMOB BUIIPaBAaHOTO PU3UKY, BUKOHAHHI CIEIIaIbHOTO 3aBIaHHS
Ta 1H. Cy0’€KTHBHI O3HAKH XapaKTEPU3YIOThCA YCBIJOMICHUMH Ta BOJIbOBUMU JISIMU
(O6€3IsTIbHICTIO), COPSIMOBAHMMHM Ha 3aBAaHHA HEOOXIJHOI 1 JOCTAaTHBOI IIKOAN
00’€KTaM KPUMIHAJIBHO-TIPABOBOi OXOPOHH, IIO MalOTh CBOIM PYIIIEM BHUKIIOYHO
CYCIIUJIBHO KOPUCHY MOTHBAIi0. MOTHBAIlISl BUYMHEHHS [isiHb 32 OOCTaBUH, IO
BUKJIIOYAIOTh 3JIOYMHHICTh MISIHHS, Ma€ OyTH HACTUIBKM COLIAJIbHO-KOPUCHOIO 100
«BUNIPABAATH»  3aBJaHHS IIKOAM TIPABOOXOpPOHIOBaHWM  iHTepecam. [IpaBo
nependavyae 1 Taku PI3HOBUAM BUMHKIB, KOTPlI HEMOXJMBO MPSAMO BITHECTH J10
3a3HAYEHUX KaTEropiid, MPOTe X MOXKJIMBO OLIHUTH 3 TO3MINHN OLIBIIOI Y MEHIIO1
OaxxaHocTi a00 HEOAKAHOCTI JIJISl CYCHIIBCTBA. BIIbII TOTO, HaBITh Y MEXKaxX OJHIET i
Ti€el &K camMoi OOCTaBUHM MOXJIMBI BUMHKH, IO BIAPI3HAIOTHCS PI3HOIO CTYICHIO
CycmubHOI KopucHOCTi. Tak, Hampukiaa, Mpu KpaWHIA HEOOXITHOCTI, CTYIIHb
KOPHUCHOCT1 HampsMy 3ajJieKUTh BiJl CIIBCTaBJIEHHS IIKOJW, (PaKTUUHO 3aBIaHOi
MIPaBOOXOPOHIOBAHUM 1HTEpecaMm 1 BIJBEpPHYTOi. 3aBAaHa IIKOJAa HE MOXe OyTH
OUIBLIOIO 3a BIJIBEPHYTY LIKOAY, aje JesiKi 0COOJMBOCTI €MOIITHOTO CTaHy 0coou,
sKa 3HAXOJIWUTHCS Yy CTaHI CHJIBHOTO JYIICBHOTO XBHWJIFOBAaHHS, BHKJIMKAHOTO
HEeOE3MeKor0, M0 CTaHOBUJIA 0e3MoCcepeHIO 3arpo3y, BHACIIIOK YOTO BOHA HE MOTJja
OLIIHUTHU BIATIOBITHICTh 3aMOAISHOI IKOIU L1l HeOe3nell BUKIYal0Th KPUMIHAIbHY
BIAMOBIAQIBHICTD (4. 2, 4. 3 cT. 39 KK).

3aoxouyrouu @uuHKu 3a 0OCMABUH, WO BUKIIOUAIOMb 3J0YUHHICMb OIAHHA,

3aKOH HAOAE BaXMCIUBE 3HAYEHHA YyMo8am ix npagsomiprocmi. HaBMucHe 3aBlaHHA
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00’€KTy KpUMIHAJIbHO-TIPABOBOI OXOPOHHU HEBUIIPABAAHO TSHKKOI IIKOJM BUXOJIOIILYE,
3BOJUTH BHIBEIb COLIIAIbHY-KOPUCHICTD, &, BIATAK, 1 MPABOMIPHICTh TAKUX BUMHKIB Ta
NEepPEeTBOPIOE, TpaHCHOpPMYye MOBEAIHKY Yy CYCHUIbHO-HEOE3NEeUHy, MpPOTUIIPABHY.
[lepeBuieHHs: MK HEOOX1HOI 1 JOCTATHBOI MIKOH, 32 TAKUX 0OCTaBUH, € YMUCHUM
CYCIUJIbHO-HEOE3MEeYHUM JISIHHSIM, 1110 32 HasBHOCTI IHIIUX O3HAK YTBOPIOE 3JIOUMH,
3MICT SIKOTO TIOJISITA€ Y «HECAHKI[IOHOBAHOMY» 3amoJisTHHI 00’€KTy KPHUMIiHAJIBHO-
MPaBOBOi OXOPOHM BENHMKOI HIKOAW. Jleski BuUeHl, KOTpl IOCHIDKYIOTH 3J0YHHH,
BUMHEHI 3 TIEPEBUIICHHSIM MEX HE0OX1THOI 000pOHM abo0 MEPEeBUINECHHSIM 3aXO/IiB,
HEeOOX1AHUX IJis 3aTpuMaHHs 37o0udHIs (cT.cT. 118, 124 KK) BBaxkaroTh cyTTEBE
MOM’SIKIIEHHS KPUMIHAJIBHOI  BIJMOBIJAJIBHOCTI y I[MX BHUIAJKaX MPOSIBOM
320X04YyBaJIbHOTO BIUIMBY, a BIAIOBIIHO, 3a3HaUY€HI HOPMH 3a0XOUyBaJIbHUMH. Tak,
HO.B. Tomik, aHami3yl0ouM BUYMHEHHS 3JI0Y4MHY TMpPU 3aXHUCTI BiJ CYCHUIbHO-
HEOE3MEYHOT0 NOCATaHHS 3 EPEBUIICHHAM MEX HE00X11HOT 000POHU, MPUXOJUTH J10
BHUCHOBKY, II0 «IIOM’SIKIIEHHSIM KPHUMIHAJIbHOI BIJNOBIAAJBHOCTI Y I[bOMY BUIAJAKY
3aKOHO/IaBeIlb CTUMYJIIIOE 1 PEaIbHO 3a0X0UYy€ aKTUBHY KUTTEBY MO3HIIIO TPOMAJISH,
KOTpa MpOsSIBIJIACS y TAKOMY HE3BUYHOMY BHUIVISAJII - BUMHEHHI 37104MHY». Llei morsn
CyHepeuuTh MPUPO] 3a0X0UEHHS y TIpaBi. PeryntoBanHs 00CTaBUH, 1[0 BUKIIOYAIOThH
3JIOYMHHICTH JIISTHHS, YITKO BHU3HAYa€ YMOBH IMPaBOMIPHOCTI 3a3HAYEHOI COIiadbHOL
KOpHCHOI ToBeaiHKH. [[ii, 1110 BUXOATh 32 BU3HAUEHI 3aKOHOM MEKi, HaBITh 32 YMOB
iX «COLIaJIbBHO-KOPUCHOI MOTHBALIli 1 CHPSIMOBAHOCTI» HE MOXKYTh OYyTH HIYMM 1HIIUM
AK 3104nHOM. KpuMiHambHUI 3aKOH HE MOXE 3a0X0UyBaTH CKOEHHS 3JI0UMHIB HABIThH
32 MOM’SIKIIYIOYMX OOCTaBUH (IIPUBLICHOBAHI CKJIAAM 3JIOYMHIB). YTIM, HasBHICTb
MOM’KIITYIOYMX 00CTaBHH, BBEICHUX 3aKOHOJIABIIEM y KOHCTPYKIIIIO CKIIaay 3JI0UYUHY
K 000B’A3KOBUX, ITPU BUMHEHI YMHCHOTO BOMBCTBA a00 3aMOAISIHHI TSHKKUX TUIECHUX
VIIKO/KEHb, 3 TIEPEBUIICHHSIM MEX HE0OX1HOI 000pOHM abo y pa3i MepeBUIICHHS
3axX0/1B, HEOOX1MHUX s 3aTpuManHs 37mounHIs (ctT.cT. 118, 124 KK) abo 3mounHiB,
BYMHEHHUX 0CO0010, sIKa 3T1AHO 3 3aKOHOM BUKOHYBaJa CreliajibHEe 3aBAaHHs, OepydH
y4acTh B OpPraHi30BaHi{ Tpymi 4M 3JI0YMHHIA OpraHi3allii 3 METO MOIePEIKEHHS YU
PO3KPUTTA iX 37M04MHHOI AisutbHOCTI (4. 2, 4. 3 cT. 43 KK), cyTT€BO 3HMXKYIOTH

CycHiibHy HeOe3neky 370unHy. [IpaBoBl HACHIIKK BKa3aHUX MPUBIJIEHOBAHMX O3HAK
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3HAXOJIATh CBOE 3aKPIIJICHHS Yy BUAI Ta MIpl KPUMIHAJIBHOTO TMOKapaHHS, 3HAYHO
HIKYMX B1JI 3BUMAMHUX OJHOPIAHUX 370YHHIB.

2. Heobxionorw oboponoro € nii, BUMHEHI 3 METOI 3aXHUCTy OXOPOHIOBAHMX
3aKOHOM TIpaB Ta IHTEPECIB OCOOM, sSKa 3aXMINAETHCS, ab0 1HIIOI 0COOM, a TaKOXK
CYCHIJIbHUX IHTEPECIB Ta IHTEPECIB JIEPKABU BiJl CYCIUJILHO-HEOE3MIEUHOTO MOCSITaHHS
IUISIXOM 3aloJisTHHS TOMY, XTO TOCSTa€, IIKOJW, HEOOX1AHOI 1 IOCTaTHBOI B JIaHIii
00CTaHOBINl /JII HETAWHOTO BIiABEPHEHHS YW TMPUIUHEHHS TMOCATAHHS, SKIIO TIPH
IIbOMY He OyJIO IONMYIIEHO MEePEeBUILICHHS MeX HeoOXiaHoi oboponu (4. 1 ct. 36 KK).
Cy0’exTUBHE MIPaBO HA HEOOX1AHY 0OOOPOHY BiJl CYCHIJIbHO-HEOE3MEYHOTO MOCITaHHS
€ BaXUIMBOIO TAPAHTIEIO peaiizaiii KOHCTUTYLUIMHHUX IMOJOXEHb MPO HEMOPYIIHICTh
mpaB Ta CBOOO/ JIOJMHU 1 TPOMAJITHUHA, TIPO HEBIJI'EMHE MPABO KOXKHOI JIIOJUHU Ha
KUTTS, HEJOTOPKAHHICTD 1i )KUTJIa ¥ MaiiHa, a TaKOXK 3a0e3Meuye YMOBU JJIS 3aXUCTY
CYCIIUJIBHUX 1HTEPECIB Ta IHTEPECIB JCP>KaABH.

Haiiuacrime npasomipnicms HeoOXioHoi 000poHU po32na0aromsbcs yepes nooil
Ha YMOBU, WO GIOHOCAMbCS 00 NOCAAHHA, | YMOBU, WO XAPAKMEPU3VIOmb 3aXUCHI.
YMOBH, M0 XapaKTepus3ylTh IMOCSATaHHS, MOPOKYIOTh TIPaBO Ha HEOOXITHY
000poHy, siIKe MOke OyTH peaiizoBaHe YU HE peajizoBaHe 0co00r0, ska 3a3Hajia
CyCNIbHO-HEOe3meuyHoro mocsrands. (Ocoba Mae TMpaBO  3BEPHYTUCS 10
MIPaBOOXOPOHHUX OPraHiB, IHIIUX TPOMAISH MPO 3aXUCT CBOIX MPABOOXOPOHIOBAHUX
iHTepeciB. BBakaemo, IO CyCHiIbHO-HEOE3TNCUHE IIOCATAHHS YTBOPIOE JIHIIE
MepeyMOBH JIJII BUSHAHHS COIIaIbHO-KOPUCHUX JIi 3 HETAHOTO HOTO BiJIBEPHEHHS
IUIIXOM 3allOMisTHHSA TOMY, XTO Iocsrae mkoau. llocsraHHs Mae BHU3HABaTHCS
IOpUIMYHUM (DaKTOM, SIKMM TOpPOIXKYy€e CyO €KTHMBHE MPaBO Ha MPAaBOMIpHI il 13
3aBAaHHS HEOOXIMHOT 1 JOCTATHHOI HIKOAM MPaBOOXOPOHIOBAHUM IHTEpECaM TOMY,
XTO Tocsirae. [HakimIe KaKydw, BUMHECHHS TOCATAaHHS € TIEPEIyMOBOIO HEOOXiTHOT
oboponu. IlimcraBaMu BUKIIOYEHHS 3JOYMHHOCTI JISHHS MAaOTh BH3HABATHCS
MpaBOMIpHI i 0COOH, siKa 3aXHUIIaE MPAaBOOXOPOHIOBAHI 1HTEPECH Ta BUYMHIOE il 3
METOI HETralHOro BiJIBEpHEHHsS a00 TMpuINUMHEHHA mnocsraHHs. OTxe, yMOBH
MPaBOMIPHOCTI, SKI XapakTEepPU3yIOTh 3aXWCT, 1 € TIJACTaBaMH BUKJIIOYCHHS

3JIOYMHHOCTI JIsTHHSA Npu HeoOXimHik oboponi. [Ipore, mepeaymoBuU 1 TiJICTaBH
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BUKIIFOUEHHS 3JIOYMHHOCTI MiSIHHS TpU HEOOXiAHIM OOOpOHI JHIE y KOHTEKCTI
HAyKOBOTO TMpernapyBaHHS MOXYTh JOCIIKYBaTUCA OKpemo. B peanpHill ke
JTIACHOCTI BOHU TICHO TOB’Si3aH1, MPOSBIISIIOTHCS OJHOYACHO Ta ICHYIOTh SIK €JUHE
MIPABOBE SBHIILIC.

CycninbHO-HEOE3MEYHUM € TaKe MOCITaHHS, sIKe 3arPOXKye 3aBAaHHSAM 1CTOTHOI
IIKOJIM MPAaBOOXOPOHIOBaHUM 1HTepecaM. «[locsaranus, - 3a3Haudae FO.B. baynin, - mae
OyTH CycnuibHO HeOe3MeuHUM, II0 XapaKTepU3ye HOro couiaabHy CIPSMOBAHICTb.
Takum Bu3HaeTbCs OyAb-SKE MOCATaHHS, L0 3arpoXye 3aBJaHHSAM IIKOJIU 0CO001,
KOJIEKTUBHHUM, CYCIUJIBHUM a00 JEp>KaBHUM IHTEpecaMm, HE3aJIe)KHO BlJ BUHU TOTO,
XTO TIOCSITA€, @ TAKOX B1Jl MOr0o COLIAJIBHUX 1 MOpaJIbHUX AKOCTEH». OUeBUIHO, IO
CYCIJIbHO-HEOE3MeYHe MOCSITaHHs 371MCHIOE moauHa. Y m. 2 moctaHoBu llnenymy
BCY Bin 26 kBiTHs 2002 p. Ne 1 «IIpo cyaoBy mpakTuKy y crnpaBax IMpo HEOOXITHY
O0OpOHY» BXKHUBAETHCSI TEPMIH «HAMAIHUK». 3a3HAu€HO, M0 HpH 3 SICyBaHHI
HasBHOCTI 3arpo3d HEOOXIJHO BpaxoOBYBaTW MOBEAIHKY HalaJHUKa, 30Kpema
CIPSIMOBAHICTh YMHCIY, IHTEHCHUBHICTh 1 XapakTep Horo Iid, 1o JaiTbh 0coOl, sKa
3aXUIIA€THCS, MIICTaBU CIPUMMATH 3arpo3y SIK peajibHy

Cyb’exm  cycninbHO-HeOe3neuHo20 NOCA2AHHA MOdJce Mamu 6cCi  O3HAKU
cyb’ekma 37104uny 1 TOAI TIOCATAHHS BU3HAETHCS 3JIOYMHOM, Iepea0adeHUM
Oco6muBoro yactuHoo KK (BOMBCTBO, TSDKKI TUIECHI YIIKODKCHHS, 3TBAJITYBAaHHS
TOIIO), @ TAKOK HE MATH JIEIKUX O3HAK Cy0’€KTy 3JI0uMHY (0co0a He JocAria BiKy, 3
SKOTO HAaCcTa€ KpUMiHAJIbHA BIINOBIAAIBHICTh, 800 HEOCYTHA Y OOMEKEHO OCYyIHA), 1
TOA1 MAETHCS PO CYCHIIbHO-HEOE3MEUHE MOCATAHHS, AK€ HE BU3HAETHCS 3JI0YHMHOM.
TpuBanuii yac IUCKYTYETbCS MOKJIMBICTh 3aCTOCYBaHHS HEOOX1JHOI OOOpPOHM Bij
MOCSITaHb MAJIOJITHIX 0c10. MaJIoITHIMH BBa)KalOThCS OCOOH, IKMM HE BHIIOBHUJIOCS
14 pokiB. BukiitouHo peKkoMeHJalis MU MOPAJIbHOTO XapaKTEPy CJIiJl BBAXKATU 3aXUCT
BiJl CYCIUJTbHO-HEOE3MEYHNX MOCATaHb MAJIONITHIX 200 HEOCYIHHUX OCi0, 3a STKUX TOM,
XTO OOOPOHSIETHCS, MAE TIATU «3 OCOOJIUBOIO 0OEPEKHICTIO», TIPOSBIIATH «OCOOTUBY
00awIMBICTE» Ta «3aBAAaBaTH IIKOAM TUIBKM Y TOMY BHIAJKYy, KOJU 3aXUCTUTHU
MPaBOOXOPOHIOBAHI ~ IHTEPECH  IHIIMMH  3ac00aMM  HEMOXJIMBO».  Binarak,

3aIPOIIOHOBaHI 0COOIMBI MEPEyMOBH TpaBa Ha HEOOX1HY 0OOPOHY BiJl CYCIUJIBHO-
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HEOE3MeYHNX TMOCSATaHb HEMOBHOJITHIX Ta HEOCYIHHMX OCi0, HE MAlTh i COO0I0
HOPMATUBHOTO MIAIPYHTSI 1 OOOPOHSTHUCS, Y BHU3HAYEHUI 3aKOHOM CIIOCIO, MOXHa
TaKOX 1 Bl TOCSATaHb 3a3HAYCHUX OCI0 0€3 OYIb-SIKUX MPaBOOOMEKEHb 1 I0JJaTKOBUX
nepeaymoB. Jlo Toro ik, sk Bkazye C.D. MimokoB, y Hall yac 3HAYHO 3pocCia
CyCH1JIbHO-HEOe3MeUHa aKTUBHICTD 1 arpeCUBHICTh HEOCYAHUX 1 MAJIOJITHIX.

O3HakaMu TOCSITaHHSI € MOro HasIBHICTh 1 peaibHICTh. HasBHICTH CycHiJIBHO-
HEOE3MEeYHOTO TMIOCSATaHHS BH3HAYAE YacOBI MeEXi, KOJM BHHHUKAE (TIOYATKOBHM
MOMEHT) 1 3aKiHUyeThCs (KIHIIEBUH MOMEHT) IMpaBO Ha HeoOXinHy obopony. CrtaH
HEOOXIJHOI OOOpPOHM BHHUKAE HE JIMIIE B MOMEHT BYHMHEHHS CYCIUIBHO
HEOE3MEeYHOTO TIOCSTAaHHS, a ¥ Yy pa3i CTBOPEHHS peaJbHOI 3arpo3| 3arlolisTHHS
IIKO/M, a TIePeXiJl BAKOPUCTOBYBAHUX TP HAIa/ll 3HAPsAb a00 1HIIUX MPEAMETIB Bij
HalagHUKa JI0 OCOOH, SKa 3aXWINAE€THCS, HE 3aBXKIU CBIIYUTH TMPO 3aKiHUCHHS
nocsiraHs. PeanbHicTh migKpecitoe 00’ €KTUBHE 1ICHYBAaHHS CYCIIBHO-HEOE3MeUYHOTO
MOCSTaHHS y [IIMCHOCTI, @ HE B YABJICHHI TOro, XTO 3axumiaerbcs. A.A.
[TioHTKOBCHKHMIA BBaXKaB, III0 BUMHEH] y CTaH1 HEOOX11HOI OOOPOHU JISIHHS JIUIIE TO1
YCYBalOTh CYCHUIbHY HEOE3MEUHICTh, KOJM MOCATaHHS OyJIO pealbHUM, ICHYBajo y
IIHCHOCTI, a HE TUIbKU B ysiBJIeHHI cy0’ekta. B.d. Kupruuenko, HaBaku, He BBaXKaB
[0 03HAKy KOPUCHOIO 1 BKa3yBaB Ha aOCYypJHICTh TE€3U «HAIaj] Mae OyTH HAmaJaoM.
SIKo OCHIKYBAaTH O3HAKY PEAJIbHOCTI dYepe3 MpU3My 3aBIaHHS MOCSTAHHSIM
ICTOTHOI IIKOAM MPaBOOXOPOHIOBAHMUM IHTEpecaM, TO 1ii BHUOKPEMJICHHS €
BHIIPABIAHUM 1 IOILJIEHHM.

PeasnbHiCTh TOCSTaHHS IIIKAaBUTh HAC Yy 3B’SI3Ky 3 YSBHOK OOOpPOHOIO, SIKa
BUKJIIOYAE KPUMIHAJIBHY BIAMOBIIAIBHICTS 32 3aMOAISHY IIKOJY JHUIIE y BUIAIKAX,
KOJM 00CTaHOBKA IO CKIajlacd AaBajia 0co0l JOCTaTHI MIJCTaBU BBaXKaTH, IO MaJio
MicCIle peajbHe IMOCATaHHS, 1 BOHAa HE YCBIJIOMJIIOBaJia 1 HE MOIJIa YCBIJIOMJIIOBATU
MOMUJIKOBOCTI cBOro npumytieHHs (4. 2 ¢1. 37 KK). ®aktruuHo npupiBHIBIIHN YSIBHY 1
HEoOX1IHy 00OPOHH, PO3MOBCIOIMBIIY Ha YSIBHY OOOPOHY UMHHICTH IMOJIO)KEHb MPO
MEPEBUIIICHHS MEX He0OXiJHOi 00OpOHH, 3aKOHOJIAaBEIlb, Ha IYMKY JOCJITHUKIB,
(GakTUYHO BIAPOAMB IHCTUTYT aHAJIOTIl Yy KPUMIHAJIBHOMY 3aKOHI, IO CYNEpPEYUThb

OCHOBAHHMM MPHUHILMIAM KpUMiHanbHOro mnpasa. Tak, M.M. KonapainkoB 3a3Hauyae,
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10 3aBIaHHS MIKOJW TpPHU YsIBHIA OOOPOHI Mae€ OLIHIOBAaTHCS 3a MpaBUIIAMH
(bakTUYHOI MOMUIIKH, a HE MPUPIBHIOBATUCS A0 HEOOXiaHOT oOpoHu. PaHimie Taky x
OyMKy BucioBitoBaB M.I. baxkaHoB, sikuil BBaXkaB, 110 Mpo HEOOXiTHY 0OOPOHY MOXKE
WTHUCS JuIle 32 YMOB OO €KTHBHOI CYCHUIbHOI HEOE3MEYHOCTI MOCATaHHS, a ysSBHA
0o00poHa € OHUM 13 PI3HOBUJIB (PAKTHUYHOI MOMMIIKH (MOMHJIKA B 00’ €KTHUBHIiM
ctoponi). Ile Hamae Ham miJCTaBM HE BBaXaTH YSBHY OOOPOHY 3a0XO0YYBAJILHOIO
HOPMOIO, OCKUIBKH HE ICHYIOYE B PEATbHOMY KHUTTI TIOCSTaHHS, BOUYECBH/Ib, HE MOXKE
3aBAaTH OyAb-sKOi IIKOAM a00 MMOCTaBUTH TiJ 3arpo3y 3aBJaHHS TaKOi IIKOIU
MIPABOOXOPOHIOBAHI 1HTEpeCH o0coOu, IHIMMX o0ci0, cycminbcTBa 1 nepxkaBu. [ii,
MOB’sA3aHl 13 3aMOJIISIHHSAM IIKOJAM 32 TaKMX OOCTaBUH HE MOXKYTh BU3HABATHUCS
CYCIUIBHO-KOPDUCHUMHU Ta 3a0X0YyBaTHCS KPUMIHAJIBbHO-TIPABOBUMHU 3aco0amu.
[IpaBoBI mi/iIcTaBH BUKJIIOYEHHS KPUMIHAIBHOI BIANOBIAAIIBHOCTI TP YSABHINA 000POHI
JeKaTh B 1HININA BiJ] 3a0X0UyBaJIbHUX HOPM ILIOIIKHI, a came y haKTHUUHIi MTOMUIIIII B
00’ €KTUBHIN CTOPOHI.

BuaiunigroTe HaCTYIHI MiICTaBU MPAaBOMIPHOCTI HEOOX1aHOI 000poHU: 1) Memoro
000pOHU € 3axucm OXOPOHIOBAHUX 3AKOHOM NpaAé ma IiHmepecie ocobu, sKa
3axumaemocs, abo IHWoi 0coou, a Mmakodxic CYCHiIbHUX IHmepecié ma iHmepecie
Oepoicasu  8i0 CYCRIIbHO-HeOe3NeyHo20 Nocieanus, 2) npu 000POHI  WKOOA
3ano0il0EMbCs Ue momy, Xmo nocseae;, 3) 3axucm npu 000poHi mae Oymu
ceocuacnum, 4) xapaxkmep Oili npu 3axucmi 308HIUHLO CHIBNAOAE 13 O3HAKAMU
AK020Ch OisanHA, nepeddbavenoco 6 Ocobausiti yacmuni KK; 0) obopona mae 6ymu
CRIBPO3MIDHOIO i3 HANAOOM.

[inecnpsiMOBaHICTh A1 MPU HEOOXIHIA OOOPOHI Ma€ BUKIIOYHHUI XapakTep.
CorrianpHO-KOPUCHA METa 3aXMCTy OXOPOHIOBAHMX 3aKOHOM IIpaB Ta 1HTEPECIB
BH3HAUa€ IO3UTUBHY CIPSIMOBAHICTh BCIX I 0COOHM, sKa 3MA1MCHIOE HEOOXITHY
oOopoHy. B mitepaTypi 3BepTaeThcs yBara Ha ICHYBaHHS Takoi LTI HEOOXITHOT
000OpOHU SIK HETaHE BIJIBEPHEHHS YW MPUTIMHEHHS MOCSATaHHS, KOTPa PO3TIISAA€ThCS
SK TIpoMiXKHa 1U1b. HE0OX11HO OTOUTHCH 13 THM, 110 O€3M0CePeTHHOI0 METOIO TOTO,
XTO 3[IHCHIOE 3aXHCT, € BIBEPHEHHS YU MPUIIMHEHHS MOCATaHHS, aje BPELITI-PerT

OCTaTOYHA METa HE MOK€ OYTH IHIIIOK aHDK 3aXUCT IMPABOOXOPOHIOBAHUX 1HTEPECIB.
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Tomy, He MokHa morogutucs 3 aymkoro B.®. Kupuuenka, mo Oaiimyxe 3 SKOIO
MOJIaJIbIIOI0 METOIO BiAOMBAETHCS Hamaj, ane Oe3nmocepenHs MeTa OOOPOHH IIIIKOM
BHU3HAU€Ha — BIJBEpPHECHHS Hamaay. SKimo oco0oro mpu BiJBEpHEH1 a00 MPUIIUHEHHI
MOCSTaHHS CTaBUTHCS 1HIIA METa HIK 3aXHUCT MPAaBOOXOPOHIOBAHUX IHTEPECIB, TO
BUMHEHE HE MOKE PO3IJIsAIaTUCA K HeoOXiaHa 000poHa.

CBO€YaCHICTh 3aXHUCTy KOPECHOHIYETHCS HASBHOCTI MOCATAaHHSA. 3aXHCT BiA
CYCIIJIbHO-HEOE3MEeYHOT0 MOCATAaHHS TOBHHEH 3A1MCHIOBAaTHCH Yy MPOMINKOK Yacy
KOJIM TOCSATaHHS BXKE MOYaJIocs 1 e He 3aKiH4miock. Kpim Toro, ctaH HeoOXiIHOT
00OpOHM BHUHUKA€ HE JHUIIE B MOMEHT BYMHEHHS CYCHiJIbHO-HEOE3MEeYHOTO
MOCSTaHHS, a i Y pa3i CTBOPEHHSI peabHOT 3arpO3H 3amoAisTHHS mKoau. OTKe, 3aXUCT
MOKJIUBHH 1 IO TIOYATKY MOCsATaHHs. Takuil MOTJs/] HA 3aXUCT HAJla€ HaM MiACTaBU
BUKJIIOYUTH 13 HEOOX1AHOI OOOpPOHM BHKOPHUCTAHHS PI3HOMAHITHHX 3aXUCHUX
MPUCTPOIB, CIPSIMOBAHUX Ha 3aBAaHHsS (PI3UYHOI IIKOJU MOTEHIIIHOMY HamagHUKY
(miaBeACHHS €JIEKTPUYHOrO CTPYMY JIO MApKaHy, BCTAHOBIIEHHS TPaBMYIOUHX 3aCO01B
B aBTO, rapaxi, Ha jgadi Toio). JJo chbOrojaHi TOYaThCS CYNEPEYKH HABKOJIO I[HOTO
nuTaHHA. Tak, OUIBIIICTh JOCIHIJHHMKIB HE BHU3HAIOTh TaKl BYMHKH IIPH 3aBJaHHI
IIKOJX TOMY, XTO TIOCArae, HEOOXIHOW OOOpOHOW. JlexTo, HaBmaku, BBaXKae€
3aCTOCYBaHHS TEXHIYHUX MPHUCTPOIB MPH 3aXUCTI MPABOOXOPOHIOBAHMX I1HTEPECIB
HEOOX1THOI0 00OpOHOIO 3a yMOB ii mpaBoMipHOCTi. B.B. OpexoB mnpuxomuts 10
BHCHOBKY, III0 HIKOMY HE 3a00pOHEHO 3a3fajieriib TOTyBaTHUCS 10 HEOOX1THO1
000pOHU TPOTH UMOBIPHOTO TIOCSATAaHHs. Taka MiArOTOBKA HE MOYKE PO3TIISIIATUCS K
MepeIYacCHUN 3aXKCT, SKIO IIKOJA 3J0YMHITIO0 3aBJAETHCS ITJI YaC BUMHCHHS HUM
CYCITUTBHO-HEOE3MEYHOTO TOCATaHHS. 3anepeuyrodyd B IMX BHUITAJKaX HasSBHICTH
HEOoOX1qHOT 0OOpOHM 1 BH3HAKOYM BHHHUMH Ha 3araJlbHUX IIiJIcTaBax ocCi0, sKi
3aXMINAIOTh CBOIO BJIACHICTH, a 1HOJI1 ¥ JKUTTSI, CyJ0Ba MPAKTHUKa OUIbII 3aHETTOKO€EHA
CTBOPEHHSIM TapaHTI{ HE ISl IPABOMIPHOTO 3aXKCTY, a JJII HEIPaBOMIPHOTO Hamay.
Heo0ximHo 3aKkpinuTH y 3aKOHO/IaBUOMY TIOPSJIKY MPABO TPOMAJISIH HA BCTAHOBJICHHS
TEXHIYHMX MPUCTPOIB 1 3aCO0IB JJISI 3aXUCTY BJIACHOCTI, KUTJA 1 T.I. B CYCIUIBHO-
HeOe3neyHux rmocsranb. (O3Haka MPaBOMIPHOCTI 3axXUCTy TMOJsrae y HoOro

criBpo3MipHOCTI 13 HanagoMm. Illkozaa, 3anoaisiHa npu 3aXuUcTi, Mae OYTU HEOOX1THOIO
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1 TOCTaTHBHOIO JISI HETAWHOTO BIBEPHEHHS YW MPUNUHEHHS mocsranHs (4. 1 cT. 36
KK), a 3amomissHa TsbKka mikoga (CMepTh a00 TSOKKI TUIECHI YIIKO/KCHHS) MAae
BIJIMOBIAATH JIBOM YMOBaM: a) HEOE3MEUHOCTI MOcsATaHHS 1 0) 0OCTAHOBII 3aXHUCTY.
KK He BuMarae MexaHI4HOI TOTOXKHOCTI MK XapakTepoM i 3acobamu OOOpOHHU Ta
xapakTepoM 1 3acobamu Hanasay. [IpaBomipHuM Oyje 3acTOCyBaHHS 1 OUTBIT 3HAYHOT
IIIKO/TH, 1 011 HEOE3MEeUYHUX 3ac001B, HIXK Ti, 110 00’ €KTUBHO OyJIM JOCTATHIMH JJIs
BIIOWTTS Hamaigy, SKIIO ocoba, sika 00OpOHsIACh, HE MOTJa MPABWJIBHO OIIIHUTH
oOcTaBUHM Hamaay 1 BUOpaTH aJieKBaTHI 3aCOO0U OOOPOHM UM 3amMOJIATH MiIHIMAIbHO
HEOOX1AHY JIJIsl BIAOUTTS Hamay MIKOIY.

3ampumanua ocobu, wo 64uHuIA 3104UH, € J1i TOTEPIIOro Ta IHIIHUX OCIO
0e31ocepe/IHbO MICIs BUMHEHHS TTOCSTaHHS, CIPSAMOBAHI Ha 3aTpUMaHHS 0co0H, siKa
BUMHWJIA 3JI0YMH, 1 TOCTABJICHHS ii BIMOBITHUM OpPTaHaM BJIAJH, SIKIIO MPH ILOMY HE
OyJ10 TOMYIIEHO EPEBUIIICHHS 3aX0/11B, HEOOXIAHUX JJIsl 3aTpUMaHHs Takoi ocoou (4.
I cr. 38 KK). Hacammepen 3a3Haunmo, IO 3aTPUMaHHsS 3JI0YMHIISL 32 CBOEIO
IOPUJIMYHOIO TIPUPOJIOI0 € CaMOCTINMHOIO OOCTaBUHOIO, SIKa BHUKJIIOYAE 3JIOUMHHICTH
nissHASA. ToMmy BBaxkaeMo HemocioBHow no3uiio BCY, sxkuii 3HOBY NpUPIBHAB i,
BUMHEHI MiJl 4ac MPaBOMIPHOTO 3aTPUMAaHHS Ta JOCTABJICHHS BIJIIMOBIIHUM OpraHam
BJIaJI OCOOM, sIKa BUMHHIIA 3JI0YHH, 10 HEOOX1THOI 00OPOHHU.

Cnymnoto € nosutiis FO.B. baynina, skuii po3riisiae BUNHEHHS 3JI0YMHY JIHIIIE
K HEOOXITHY TIEpeIyMOBY 3aTPUMaHHS 3JI0YUHIIA. YTIiM, 10 3JIOYHMHY, 32 BUNHEHHS
SKOTO 3aTPUMYEThCS 0c00a, €IHICTh MOMIISAIB BiACYTHS. [licTraBamu mpaBOMiIpHOCTI
3aTpUMaHHS OCOOMW, sIKa BYMHWIA 3JIOYMH, €. [) Mema 64YUHKY 3AMpuUMAaHHsi i
0ocmaeiieHHss 0cobu, 5AKA GYUHULA 310YUH, BIONOGIOHUM Opeanam 61aou;, 2)
HeOOXIOHICMb | CBOEHACHICMb 3aMPUMAHHSL, 3) 3an00isHHA HeoOXIOHOT WKoOu 0cooi,
AKA GUUHUNA 3104UH, 4) Cniepo3MipHicMb WKOOU, AKA 3an00disiHa 0cobi npu it
3AMPUMAHHI.

€.0. ®pomnoB, BBaXKaB, 0 BUMHEHHS OY/Ib-SKOTO 3JIOUYMHY HAJa€ MiACTaBU IS
satpuMmanHs, [.C. TumkeBud y 11l SKOCTI BHU3HAE TIABKM 3JI0YMHH, 3a SKI
nepeadaueHe MmokapaHHs y BUTIsAAI mo30asienns Bomi, C.I'. bauHCchka 1oTpUMy€eThCs

AYMKH, 11O IICPCAYMOBOIO 3aTpUMAaHHIA I[OIIiJ'IBHO BBa)XaTH BYHMHCHHA HC 6y,Z[B-}IKI/IX
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37I0YMHIB, @ TIJIbKM BU3HAYEHUX HA MIACTaBl HOPMH MPO KaTETOPH3AIlI0 3JI0YMHIB
BIJIMOBITHO 110 iX TspKKOCTi. Ha Hamr morsia, BCi 3a3Ha4eHI TOYKH 30py MalTh OJIHY,
ajyie JJOCUTh CYTTEBY Bajy, IO MOJSATa€ y HE3AINCHEHHIA BHUMO31 O MEPECIYHOTrO
rpOMaJITHUHA YCBIOMITIOBATH IOPUANYHY IPUPOY BUMHKY 1HIIIOT OCOOH 1 TIPOBOAUTH
CKJIaJIHy TPOLEeAypy KpHMIHAJIbHO-NIPABOBOi KBamidikarlii, mo0 JOTPUMATHCH
BUILIE3TQIAHUX BUMOTI. 3Ja€ThCs, M0 MOOyTOBa IPABOCBIAOMICTh OUIBIIIOCTI
TPOMAJISTH JTOCUTHh YITKO BHOKPEMIIIOE 3JIOYMHH TPOTH KUTTSA 1 37J0POB’s, CTATEBOI
CBOOOJM 1 HEOTOPKAHOCTI OCOOM, WY»KOi BJIACHOCTI ToIlo. BOHM € OYEeBHUIHUMH 1
3pO3yMIJIMMU YCIM 32 CBOIMH 00’ €KTUBHUMHU MPOSIBAMH 1, 30KpeMa, MOTEPHiIoMy ado
IHIMM ocobam. Bigrak, mnepeayMoOBOIO 3aTpUMaHHS € BUYMHEHHA OYEBUIHOTO
3]I04MHY, TOOTO TaKOro BIJOMOTO TPOMAASHUHY Y SKOCTI 3a00pOHEHOTO
KpUMIHAJbHUM 3aKOHOM CYCHUIbHO-HEOE3MEYHOro [ISHHS, SIKe€ Ha IiJCTaBi
BIpOT1IHO1 1H(OPMAITT TPO BUNHEHE OIIHIOETHCS HUM K O€3yMOBHO 3JI0YHHHE.
CorianpHO-KOpPUCHA METa 3aTPUMaHHS 1 JOCTaBJICHHS 3JI0YMHIISA BiAMOBIIHUM
opraHaM BJIaJ € JIEUTMOTHBOM YCI€i MPaBOMIPHOi MOBEAIHKM OCOOM y IBOMY
BUMAJIKY. JIOCHITHUKK TO PI3HOMY BHUPINIYIOTh MUTAHHSA 3MICTY METH 3aTPUMaHHS
3nounHis. Tak, [.B. bymyeB BBaxkae €IUHOI0 METOK 3aTPUMAHHA 3JIOYHHILSA
Mo30aBJIEHHSI HWOTO MOJMKIIMBOCTI yXWUJUTHCS Bin 3arpuMmanHa. JIL.M. CmupHoBa,
BUJIUISIIOYM JIBl IIUTI 3aTpWMaHHSA: 1) JOCTaBlIeHHS OCOOM, SKa BYMHHWIIA 3JIOYHH,
OopraHaMm BJIaJii 1 2) BUKJIIOYEHHS MOXJIMBOCTI BUYMHEHHS HEK HOBHUX 3JI0YHHIB,
nepury LiJib BBaXKae 000B’A3KOBOIO, Ipyry — ¢akynbratuBHOl0. FO.B. baynin takox
BUJILJISIE JBI 1[I 3aTPUMAaHHS: MPOMIKHY LUJIb — 3aTPUMaHHS 3JI0YMHIS 1 KIHLIEBY —
JIOCTABJICHHSI 3JIOYMHIISI opraHaM Biaau. [IpreaHyrO4rCh 1O OCTaHHBOI TOYKH 30DY,
3azHaunmo, mo KK moB’s3ye mpaBOMIpHICTH 3aTpUMaHHS caMe€ 13 COIaJIbHO-
KOPHUCHOIO METOI0, a HE 3 (paKTMYHUM JOCSITHCHHSM pe3yJbTaTy — 3aTPUMaHHIM
3JIOYMHIIS, TOMY CYJI0Ba MPAKTHKA BU3HAE MPABOMIPHUM 3aBJIaHHS IIIKOIH 3JIOUYMHIIIO
1 B TOMY BUIAJIKy, KOJIU TIPH 3aBJaHH1 IIIKO/IH, 3aTPUMATH 3JIOYHHITS HE BIAIOCH.
HeoOxigHicTh 3aBIaHHs MIKOAM TMPU 3aTpUMaHHI TOB’s3aHa 13 HeOaKaHHSIM
3JTOYMHIIS OyTH BUKPUTHM Y BUMHEHHI 3JI0YMHY. 3JIOYMHIIl HAMAaralroThCsl BTEKTH 3

MICIISI BUYMHEHHS 3JI0YMHY, YHUHSATH OIMIp MOTepHijoMy abo 1HIIMM ocobam, sKi iX
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3aTPpUMYIOTh. Y IUX BUMAAKAX 3aBJAaHHS IIKOJW BU3HAETHCS BUMYIIICHO HEOOX1THHIM.
BumymieHicTh BHU3HAYAETHCA OOCTAHOBKOIO 3aTPUMaHHS 3JI0YUHII, 34 SKOK Y
IrpOMa/IsTHUHA BIJICYTHS peajlbHa MOXJIMBICTH 0€3 CYTTE€BOi HeOesmneku s cebe Ta
IHIMX OCI0 3MIMCHUTA HEHACWIBHUIIBKE 3aTPUMaHHS 3JIOYUHIL, SKHA TPOTHIIE
npomy. He 3rogna 3 Takoro nmocraHoBkoro nutanHs JI.M. CMupHOBa, sika BBaXKae, 110
TepPMiH «BHUMYIICHICTh» HE BIIMNOBITAE 3allOISHHIO IIKOAW TMPU 3aTpUMaHHI
3TTOYHHII. « BUMHKY TpoMasiH, sIKi 3aTPUMYIOTh 3JIOYHHIIIB, TTOBHICTIO CKEPOBYIOTHCS
iX BOJICIO, IX HIXTO JI0 LIbOTO HE MPUMYIIYE», - 3a3HA4a€ I JOCHIIHULS. 3 IUM
TBEP/PKCHHSIM CKJIQJHO HE TMOTOAWTHUCS, alie HAeThca mpo iHIme. Bumymenuit
XapakTep 3aBJaHHS MIKOAM 0co0i, SKa BUMHWIA 3JI0OYMH, 1 YXWIAETbCS BIJ
3aTpUMaHHS, BU3HAYAE€ThCS HE JOOPOBLIBHICTIO BHOOPY TPOMAJSHUHOM TOTO YH
IHIIOTO BapiaHTy MpPaBOBOI MOBEAIHKH, HANPUKIA, 3I1HCHIOBATH 3aTPUMAHHS
caMOMy, 3BEPHYTHUCS 3a JIOMOMOTOI0 /IO 1HIIUX YU JO MPAaBOOXOPOHHUX OpPTraHiB, a
KpalHIM 3aco000M 3aTpUMaHHS 3JIOYMHIIS, SKOTO I1HIIMMH HEHACHUJIHbHUIIbKUMHU
3acob0amMu 1 croco0aMH 3aTpUMaTH 1 JIOCTaBUTH BIANOBIIHUM OpraHaMm BJaau
HEMOKJIHBO.

3arpuMaHHS O0COOHW, sKa BUYMHWJA 3JI0YMH, HE 3aBXKIU IIOB’s3aHE 13
3aMOMISTHHSAM IITKOAM ii JKUTTIO, 3710pOB 10, CBOOO 1, MaliHy. Jlucmo3uris 4. 1 cr. 38
KK He BH3Hayae «3aBIaHHS MIKOAM 3JIOYMHITIO» Y SIKOCTI OOOB’SI3KOBOTO €JIEMEHTY
i€l 00cTaBUHU. 3 I[LOTO MOYKHA 3POOUTU BUCHOBOK, 1110 O1JIBII COIliabHO-0aKaHUM €
3aTpMMaHHsS ~ 3JIOYMHIIA, HE  TOB’sA3aHe 13  3aBJaHHSAM  IIKOAUM  HOTO
MIPaBOOXOPOHIOBAHUM 1HTEpecam. BTiM, 3II0YMHII P1AKO T10OPOBUILHO MOTOIKYIOThCS
Ha CBO€ 3aTPUMaHHS, TOCTABJICHHS I1X BIAMOBITHUM oOpraHaM BJaAd Ta YHHSITH
HeaOMsIKuH omip, NOPYLIYIOTh TPOMAJIChKY O€3IeKy, 3aB/Ial0Th TIJIECHUX YIIKOHKECHb,
TIKaIOTh 3 MICIl BYMHEHHS 3JI0YMHY TOLIO. 3a TaKMX YMOB MOTEpPHNUIMHA Ta 1HIII
ocobu, fiKa 3A1MCHIOIOTh 3aTPUMAaHHS, BUMYIIIEHI 3aII0/{1F0BaTH 3JIOUUHIIIO (PI3UYHY YU
MaiiHOBY mikony. Illkoma mpu 3aTpumaHHI 3JI0YMHIIE MOXE TIPOSBIATHCS Yy
3B’sI3yBaHHI, 3alIMPAHH] 3JI0YMHIIS Y NPUMIIIEHHI], MMOIIKO/KEHH] a00 3HUIIIEHH1 HOTO
MaiiHa, HaHeCeHH1 yapiB, M000IB, 3aBJaHH] TIIECCHUX YIIKOJKEHb PI3HOTO CTYTIEHS,

a 1HO1 1 y BOMBCTBI 370uMHIA. 3acinyroBye Ha miarpuMky aymka O.b. Caxaposa,
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KU TIOB’A3yBaB MPAaBOMIPHICTh 3aBJIaHHS LIKOAM 3JIOYMHIIIO 3 IBOMA yMOBaMHu: 1)
SKIIO BOHO OYyJ0 BUKIMKAHE MPOTHAIEI0 3aTPUMAHHIO 3 OOKY 3JOYMHIISI 1 TOW, XTO
3aTpUMY€E, HE MIT 3IIMCHUTH 3aTpUMaHHs 0€3 3aCTOCYBaHHS HACHIIBHUIIBKUX 3aXO/I1B;
2) AKIIO0 OpU LbOMY HE OyJIO JOMYyHIEHO IMEPEBUIIEHHS MEX 3aTpUMaHHsA, TOOTO
3alOISIHHS 3JIOUYMHIIO IIKOJH, sIKa SIBHO HE BIAMNOBI1ZA€ HEOE3MEYHOCTI ITOCSTaHHS
a00 00CTaHOBII 3aTPUMAaHHS 3JIOYUHIIA.

CBo€yacHICTh 3aTpUMaHHS ICHYE JIUIIE B MOMEHT a0o Oe3mocepemHbo Iicis
BUMHEHHA nocsaraHHsa. CTaquM € po3yMiHHS MOYATOro 3JI0YHHY, SKUM BU3HAYAE€THCS
Oe3nocepeiHe 3amOAisIHHS IIKOAU O0’€KTY KPUMIHAJIBHO-TIPABOBOI OXOpPOHU abo
MOCTaBJICHHS MOro mij 3arpo3y Takux [id. OTxke, 3aTpUMaHHS 3JI0YMHIS MOXKE
3MIMCHIOBATUCH TI1J] 4Yac 3JI0YMHHOTO MOCATaHHA abo Oe3mocepeqHbO IMiclsa HOro
3aBepiieHHA. {070 MOXIMBOCTI 3aTpUMaHHS 3JIOYMHI 4Yepe3 MEBHHUM MPOMIKOK
4yacy MICJis BYMHEHHS 3JIOYMHY, TO TOIJISAM TPaBHUKIB IIOAO I[HOTO IHUTAHHS
noaunucs. Tak, FO0.B. AnekcanapoB BBakae 3a MOXJIMBE 3aTPUMAaHHS 3JOYMHLSA 1
yepe3 JeSIKUNA 4ac MICis BUMHEHHS 3JI0YMHY, SIKIIO BiH, HANPUKIIAJ, BTIK 13 MICIS
noaii abo 3 Micus BiZOYBaHHS TOKapaHHSA, ajie Take 3aTpUMaHHS MOXe OyTH
MPOBEJICHE TUIBKU 0CO00I0, sIKa BIEBHEHA, 10 3aTPUMaHUMN MIJIATAE [IbOMY 3aXOdy
Ha 3akoHHIM mifcTaBl. A.O. IliHaeB KaTEropu4HO 3amepeyye TaKy MOMJIHUBICTb.
Henomyctumo, - 3a3Hauae 1eil mpaBHUK, - 3aTPUMaHHS 3JIOYMHIIS 32 BUTOKOM 4acy
Michsl Hamajay — Ha HACTYyMHUHM JIeHb, 4Yepe3 TIWKIEHb 1 T.N. 3[a€TbCs, IO CJIOBa
3aKOHY «0e3MmocepeTHhO MICHsi BUMHEHHSI TTOCATaHHS 3HAYATh, [0 3JIOYMHEIb TCTsI
3aKIHYEHHS Hamajay 3ajuIIa€Thcsl B MOJI 30py OcCi0, siKi 0a)xaroTh HOTO 3aTpUMaTH,
BOHM 3HAIOTh JI€ TOW CXOBaBCS, KyAuM MOOIr 1 T.M., TOOTO 3a TEPMIHOJOTIEIO
KPUMIHAJIICTUKH, 3aTPUMAHHS TIPOBOJAUTHCS M0 «Tapsadux Ciaigaxy». binbiie mogoBuHU
3aTpUMaHb OCi0, SIKI BUMHWJIM 3JI0YMH, 3IMCHIOETHCS MO «rapsiuux Ciijax» 4d B
MOMEHT Oe3mocepeIHbO MiC/si BUMHEHHS 370unHy (51%), depes meBHHI MPOMIKOK
qyacy 3aiiicHIoeTbes 3atpumaHHs y 49% BunazakiB. B pemri BumaakiB 20,4%
3aTpUMMaHi MiJ] Yac po3IiyKy, a 79,6% 3arpumani uyepes iHII 00CTaBU. XapaKTepHUM
€ Te, MO T.3B. «3aIM3HIJE 3aTPUMAHHS» 3IIHCHIOETHCS BUKIIOYHO CIICIIAIbHAMHU

cy0’exTaMu, TOOTO MpaliBHUKAMU MMPABOOXOPOHHUX OpraHiB, B MOPSAAKY CT.CT. 106,
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106-1, 115 KIIK. Bigrak, cmig gidTH BUCHOBKY, IO KPUMIHAJILHO-TIPABOBE
3aTpUMaHHS TTOBUHHO 3IHCHIOBATUCS B MOMEHT a00 0e3MocepeaHbo MICs 3J0YNHY.
3arpuMaHHs 371HCHEHE Yepe3 MEBHUM Yac MICis I[bOT0 HE BIAMOBIAa€ BUMOTaM 4. |
cT. 38 KK 1 moBUHHO BH3HABATUCS HETIPABOMIPHUM.

[lkoma 37MOYMHIIO MpU HOTO 3aTpUMaHHI HE MOXe OyTH Oe3MEeXHOIO.
3BepTaeTbcsl 0COOIMBA yBara Ha Te, 10 HaBITh BUMHEHHS TSHXKKOIO 3JIOUMHY MPOTH
KUTTS 9M 37I0POB’S JIIOJWHU 1 HATIOJICTIIMBE YXUJISHHS BiJl 3aTPUMaHHS, HE CTaBIISATh
3JIOYMHIIS 11032 3aKOHOM. 3aBJaHHS BUMYIICHOI IIKOJIW 3JI0YMHIIO, SIK MPaBUIIO,
MOB’SI3y€ThCA 13 JIBOMAa OOCTaBUHAMU: a) HEOE3NMEYHICTIO TMOocATaHHs 1 0)
00CTaHOBKOIO 3aTpUMaHHS 3IIOYUHIIA. Haiib1inb1i0t0 HEOEe3MEeYHICTIO
XapaKTEPU3YIOThCS 3I0YMHH, K1 3aBAAIOTH IIKOAU a00 CTABJISITH M1l pealbHy 3arpo3y
KUTTS JIIOAUHHU, 370pOB’s, CTaTeBy CBOOOAY a00 HEIOTOPKAHHICTb, BIIACHICT.
3po3yMisio, IO TMpU 3aTpUMaHHI BOMBII, TI'BajJTIBHHKA, po30iifHMKA YW OaHIUTa
CIIBPO3MIPHICTD IIKOJM BapiIOETHCS B1J] MO30aBJICHHS CBOOOIM JI0 3aBIaHHS CMEPTI.
OcobaM, sKi BYMHWIM 3J0YMHM, N[0 HE CTAHOBIATH BHUCOKOI CYCHIIBHOT
HeOe3nmeyHOoCT1 (IaxpaicTBO, KPaaikKy, JOPOXKXHBO-TPAHCIIOPTHY IPUTOAY TOIIO)
3aro/IisiHa MKOa HE MOJKE MTePEBUIITYBATH CEPEIHBOI TSHIKKOCTI TIICCHUX YIITKOIKCHD
a00 3HaYHOT MATHOBOI IITKOAM, OCKUILKH OLIBI TSKKA MIKOJA repedyBana O y sIBHIN
HEBIJAMOBITHOCTI 3 HEBEJIMKOK HEOE3MEeYHICTIO caMOoro 3J0YMHY. 3aKOH mepeadadae,
10 CIIBPO3MIPHOIO MOK€e OyTH BHU3HAHA JIMIIE TaKa IIKO/Ia, 1110 BIAMOBIAAE HE TUIbKU
HeOe3MEeYHOCTI MOCATaHHS, ajie 1 00cTaHOBIN 3aTpuMaHHs 3710urHI (4. 2 cT. 38 KK).
OO6cTaHoBKa 3aTpMMaHHS 3JI0YMHIIS 00 €KTUBHO BKJIIOYaEe B cebe, 3 OJHOro OOKYy,
CIIPOMOXHICTh OCOOM, SIKa BUMHHJIA 3JIOYMH, YHUKHYTH 3aTpPUMAaHHS, 3 1HILOTO,
peatbHI MOKJIMBOCTI TOTO, XTO 3IMCHIOE 3aTPUMaHHs, 3 HAHMEHIITUMU BTpaTaMu JIJIs
3JIOYMHI 3MIMCHUTH Horo 3arpuMmaHHsA. CHpusTiauBa OOCTAaHOBKA 3aTpUMAaHHS
XapaKTEpU3y€e€ThCsl SIBHOIO TEPEBAarol0 KUIBKOCTI, (I3MYHOT CHJIM, HAasBHOCTI
crieriaJbHuX 3ac00iB (CKaXIMO, MICTOJNETa TPaBMATUYHOI Jii) 3 OOKYy MOTEpIIioro
a00 1HIMX 0ci0, TOMY ¥ MOKe 3/IIMCHIOBATHUCH 13 3aMOIISTHHAM MiHIMyMY (13UYHOT YU
MaWHOBOI LIKOJAW 3JIOYMHITIO. 32 HECIIPUITIUBOI OOCTAHOBKH IepeBara y KiabKICHUX

Ta SKICHHX ITOKa3HUKaX 3HaXOAUTHLC Ha 60Hi 3JIOYHHIIA, YCHiHIHC 3aTPUMAHHA SIKOI'O
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(SIKMX) MOXKJIMBE JIMINIE 332 YMOB 3aBIaHHS 3HAYHOI (hI3MYHOI MIKOAW (CEepemHixX Ta
TSOKKUX TIJIECHUX YIIKOIKEHB). Biarak, skmo y ocobu Oyrna peaibHa MOXKIIMBICTH
3aTPUMAaTH 3J0YHHIIA 13 3aCTOCYBAHHAM «M’SIKHX 3aXOJIiB», aji¢ BOHA YCBIIOMIIIOIOYH
[0 MOKJIUBICTD, 3aIOJIIFO€ 3JI0YMHITIO TSDKKY IIKOIY, TO TaKe 3aTPUMaHHS HE MOXKE
BU3HABATHUCS MTPABOMIPHUM.

Kpaiina neobxionicms mojdrae y 3amoAisiHHI IIKOAW TPaBOOXOPOHIOBAaHUM
iHTEepecaM sl yCYHEHHsS HeOe3mekn, Mo Oe3MOoCepeHbO 3arpokye ocoli 4w
OXOPOHIOBAaHUM 3aKOHOM IIpaBaM IIi€l JIOAUHU a00 1HIIUX 0Ci0, a TAKOX CYyCHUTBHUM
IHTEepecaM 4YM IHTEepecaM JIEp)KaBH, SKIIO L0 HeOe3neKy B JaHld OOCTAHOBII HE
MOXHa OyJI0 YCYHYTH IHIIMMH 3aC00aMH 1 SIKIIO IPU LbOMY HE OyJIo JOMYLIEHO
MePEBUIIIEHHS MeX KpalHboi HeoOxigHocTi (4. 1 cT. 39 KK).

Kpaitns HeoOxigHICTh — OJHA 3 HaWJABHIMIMX OOCTaBUH, IO BUKIIOYAIOTh
3IOYMHHICTh  JIISIHHS, JOCHIJDKEHHIO AKOI TMPHUCBITHIM CBOi poOOTH 3HaHI
kpuMinanictu munynoro M.JI. CeprieBcekuii, M.C. Taranues, B./[. CnacoBuy, O.O.
KictakiBcpkuit Ta iHmi. KpaitHs HeoOXimHICTh, SK 1 HeoOXimHa 00O0OpoHa,
PO3TIISAIAETHCS SIK MPUPOAHE IpaBO KoXKHOI jgroauHH. Tak, I'. I'poriii, Bu3HaHMI B
€Bpori  «0aTbKOM KPUMIHAJIBHOTO TMpaBa», BBaXaB, «AKIO s [030aBICHUN
MOJIMBOCTI 1HAKII€ BPSTYBATH CBOE€ JKUTTS, TO MEHI JO3BOJICHO 3aCTOCYBaTH
HACWJUISI TIPOTH 1HIIOT 0COOM, HaBITh 1 HEBUHHOI B MOEMY CTaHOBHUIII, TOMY IO MPABO
MO€ BUHMKAE HE 13 3JI0YMHY 1HIIIOTO, a 13 TpaBa HAJAHOTO MEHI MPUPOI0I0Y.

[TepenymMoBOt0 KpaifHROi HEOOXIMHOCTI € OO0’€KTUBHO ICHYIOYHMI CTaH
HEeOE3IMeKH, 10 3arpo’Ky€e OXOPOHIOBAHUM 3aKOHOM ITpaBaM MPUBATHHUX OCI0, a TAaKOXK
CYCIUIBHUM IHTEpecaM 4M 1HTepecaMm JepkaBu. J[xepesnoMm HeOe3MneKu MOXYyTh OyTH
PI3HOMaHITHI OOCTaBWHU: a) CYCIUIbHO-HEOE3MeuH1 (3JI0YMHH1) MisTHHS JIFOJAWHH; O)
Hamaj TBapwH, B) JPKepelsia MiABUIIEHOT HeOe3MeKH, I') CTUXiHHI CHJIM MPUPOTHOTO
MOXO/DKEHHS, 1) KOJi3ig 000B’s3KiB, €) (hi310JI0TIUHI MPOIECH, MO0 MPOTIKAIOTH B
opranizmi moauau Touio. C.d. MiToKoB BBaXxkae, 0 00’ €HYIOUOK 03HAKOIO0 BCIX
dbopM 1 BHUIIB HEOE3NMEKH € CyCIuIbHA HEOe3MeYHICTh. 3 II€I0 TOYKOK 30py
MOTOAUTHUCH CKiIaaHo. [lo-mepine, KpUMiHAIBHUIM 3aKOH HE BH3HA4Ya€ HEOE3MEKy SK

cycniabHy HebesneuHicTh (4. 1 ¢1. 39 KK; 4. 1 c1. 38 KK P®); no-npyre, BuzHaHHs

75



HeOe3MeKH CYCNUIbHOI (AKTUYHO OOMEXKYye MOXKIUBY HeOe3NeKy, sfika Moxe OyTH
OyIb-SKOIO 32 MMPUPOJIOI0 MTOXOHKEHHS; TTO-TPETE, KOMi3isl 000B’SI3KiB Ur (Pi3107I0TIUHI
IIPOIIECH, 110 MPOTIKAIOTh B OpraHi3Mi JIFOJWHHU, HE € CYCIIJIbHO-HEOe3NeYHUMH, ajie
MOXKYTh CTBOPIOBATH JKepeiia Hebe3neku. Binrak, HeOe3neka, o CTaHOBUTH 3arpo3y
IPaBOOXOPOHIOBAHUM 1HTEpEcaM, MOKe MaTH OyAb-sKy IPUPOAY 32 MOXOKEHHSIM.

[TincraBaMu TPaBOMIPHOTO 3aBAaHHS IIKOAM TP KpalHIM HEO0OX1THOCTI
BBAXAIOTHCA: 1) coyianbHo-KOpucHa mema YCyHeHHs Hebe3neKku, 2) cnpsamMo8aHicmb
Ha 3aN00IAHHS WKOOU NPABOOXOPOHIOBAHUM IHmepecam; 3) HeobOXiOHicmb i
CB0OEUACHICMb 3ANO00ISIHHA WKOOU, 4) cnieposmipHicms 3ano0iaHoi WKoOuU, AKa He
Modce Oymu OLNbU 3HAUHOIO, HIJC 8I08EPHEHA UKOOA.

Jlesiki TpaBHUKH BKa3ylOTh Ha HAABHICTh 1 pEATbHICTh HEOE3MEeKH SK
HEB1JI’€MHI O3HAKHU MPAaBOMIPHOCTI, SIKI PO3TJSAAIOTh TaK CaMo, SIK MPU HEOOXI1IHIH
o0opoHi. OueBHIHO, SKIIO HeOe3NneKka He ICHye, TOOTO Ie He BMHMKIA, 1 3arpo3a
MIPaBOOXOPOHIOBAHUM IHTEpEcaM BIJCYTHS ab0, HABMAKH, BKE MUHYJIA, 3aMOAISBIIN
IIKOJy IIUM IHTE€pecaMm, TO MepeayMOB IJisi KpalHbOi HEOOXiAHOCTI Hemae. B Tux
BUITAJIKaX, KOJIM CyO’ €KT MOMHUIIKOBO BBaXKae 110 HeOe3leka ICHyeE, aje y pealibHii
JIACHOCTI ii HeMae, MHUTAHHS TMOBUHHO BUPINIYBAaTHUCS 3a MpaBUjaMu (PaKTUYHOI
MTOMUJIKH.

ColrianbHO-KOpPUCHA METa Yy BUTIIAJI «YCYHEHHS HEOe3NeKu» € JIOMIHAHTOIO
BChOI'O0 KOMIUIEKCY il mpu KpailHiii HeoOxigHocTi. Mera sK 11eanbHUN 00pa3
O0a)kaHOTO pe3yJbTaTy Ma€ YCBIIOMITIOBATHCS 0c00010. Ocoba yCcBiTOMITIOE (DaKTHIHY
CTOPOHY CBOiX BYMHKIB, CIIPSIMOBAaHUX Ha YCYHEHHS HEOE3NEKH, CKAKIMO, ILISIXOM
3HUIIEHHS JDKEpesia MiJABUIIEHOT HEOE3NMEKH, 3aBOJIOAIHHS YY)XKUM MaWHOM JIs
TPAHCIIOPTYBAaHHS  TSDKKOXBOPOTO  TOMIO. Y  KOXHOMY  BHUIaAKy  ocoba
LUJIECTIPSIMOBAHO oOupae 3aci0, 3HApsAs, 3a JOMOMOTOI SKMX 3aIOAI0€ TOMY YU
1HIIOMY 00’€KTy IIKOJYy, ajle MEHII 3HauHy, HDK HIKOJA yCyHyTa. SKmio »x ocoba
3aMo/iI0€ IIKOAY piBHY a0o OuIpIly 3a IIKOAY, IO YCYHYTa 1€ CBIAYUTH TMPO
HeBJanuil BUOIp 3aco0iB ab0 3Hapsib, TOMY TaKe «YCYHEHHS HEOE3NEeKHu» Mae
BU3HABATHCS HETIPABOMIpHUM. JIOCHUThH MOLIMPEHUM € MOTJISIA, 110 MPABOMIpPHI Jii pu

KpaiHiil He0OX1THOCTI CIIPSMOBYIOTHCS Ha 3aMOAISTHHS IIKOJHU MPAaBOOXOPOHIOBAHUM
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1HTEpecaM «TpeTiX 0ci0, He MOB’SA3aHMUX 13 CTBOPEHHSIM CTaHy HeOe3meKm». YTiM,
HEPIIKO Ui YCYHEHHS HEOE3MeKH IIKOAA 3aBHA€TbCi Oe3M0oCepeHhO CaMOMy
JpKepeny miABuIeHoi HebOe3neku. Tak, CKakiMoO, 3HUIIEHHS a00 MOILIKOHKEHHS
aBTOOyCy, IIO 3 HECIPABHOIO TaJbMIBHOIO CHCTEMOIO PYXAa€TbCAd HA 3YMHHKY
IPOMAJICBKOTO0 TPAHCHOPTY, CBIAYUTH MPO OLIBII IIUPOKE KOJIO 00’ €KTIB MPaBOBOI
OXOpPOHH, SIKUM MO’KE 3aBJaBaTUCS IIKOAA. 3a OyIb-SKMX OOCTaBUH, IIKOJA, SKa
3aMoII0ETHCS TPU KpalHii HE0OX1AHOCTI, MOTpedy€e OIIHKUA MOPIBHSUIBHOI IIHHOCTI
00’€KTy Ta pO3Mipy IIKOJIU, KA CIPUYUHEHA, 13 00’ €KTOM 1 PO3MIPOM BIJBEPHYTOIO
HeOe3nekn. HeoOXigHICTh  3amoMisiHHA  IIKOAUM  BU3HAYAETHCSA  BIJICYTHICTIO
MOXJIMBOCTI YCYHEHHsI HeOe3neku I1HmUMH 3acobamu. HeoOXimHiCTh ToMy # €
KpaliHbOI0, 00 y JaHii KOHKPETHIN OOCTaHOBIIl € €IWHUM MOXJIMBUM 3aCO00M
yHUKHEHHS HeOesmeku. Llg migcTaBa OmocepeKOBYETHCS MPOTHCTOSHHSIM JIBOX
IHTEpECiB, KOXKEH 3 SKUX DPIBHOIO MIPOIO OXOPOHSAETHCA 3aKOHOM. Takuil crocio
YCYHEHHsI HEOE3MEeKH CTa€ NPaBOMIPHUM TUIBKM 3a YMOB MOro BHKIIOYHOCTI,
BUHSITKOBOCTI 3aXOJlIB PATYBAaHHS OJHOTO 3a PaxyHOK IHIIOro. SKmio * B AaHii
KOHKPETHIM OOCTaHOBIII MOXHa OyJ0 YCyHYTH HeOe3leKy B IHIIMK CIoci0, He
3aMoMAII0I0YM IIKOAY 1HIIOMY MPaBOOXOPOHIOBAHOMY IHTEpECy, TO BiAMaaae O3HaKa
HEOOXITHOCTI 1, BIAMOBIAHO, IIKOJA 3aMOJII0E€ThCs HempaBoMipHO. (CBO€YaCHICTh
3aMoJISIHHST IIKOJM BU3HAYAETHCS HE TUIBKM YaCOM BUHUKHEHHS Oe3mocepeaHboi
HeOe3neku, a W TOSABOI0 3arpo3d CHPUYMHEHHS IIKOAW IPaBOOXOPOHIOBAHUM
1HTEepecaM, KOJIM PO3BUTOK 3arpo3d € MHUTTEBUM 1 3acTOCyBaTH 1HIN 3acobu i
ycyHeHHsT HemoxiuBo. Tak, B.C. TpaxTepoB omucye BUNAIOK, KOJIH y PIUKY
CKUJIAIOTh aBTOMOO1Ib, SIKUM B pe3yJbTaTl JOPOXKHBO-TPAHCIOPTHOI MPUTOAU
OTIMHUBCS HA PEMKaX 3aT13HUIII, JI€ Yepe3 XBUIUHY MA€ MPOUTH MACAKUPCHKHUMN TOTST.

ChiBpO3MIpHICT, IIKOAM TOpH  KpallHI#  HEOOXITHOCTI €  HaWOUIbII
CYTEpEWINBOIO MPOOJIEMOI0 B JOKTPHUHI KPUMIHAIBHOTO TIpaBa. TiymadyeHHs 4. 2 CT.
39 KK npuBoauTh 10 BUCHOBKY, 1110 3alO/isHA IIKOJA HE MOXe OyTH OUIBIIO0, HIXK
mKoja BiaBepHyTa. Came Taka MO3UIS € JOMIHYIOUOIO Yy BUYEHHI MPO KpanHIO
HeoOXimHIcTh. [IpupomHUM € TparHeHHsS A0 3arloJisTHHS MIOHAWMEHINOI IITKOIH,

IIpoTe, HaBpsAd 4YM BOHO € pCajlbHO MOOCAKHHM. J_—[Y)KC CKJIaAHO OIIiHI/ITI/I
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CHIBPO3MIPHICTh 3aMOJISHOI 1 BIABEPHYTO! LIKOAM 3 OTJISAY Ha Te, L0 3alojisHa
IIKOJIa 3aBXJM KOHKpPETHA Ta Ma€ 4YiTKI BUMIpPH, a BiJIBEpHYTa IIKOJa BHOCHUTH
NOTEHIIIITHUIN, HEeBU3HAUYeHMM XapakTtep. Hamararouuch BUPINIMTH 11O CKIAIHY, a
yacTo i HeBupimryBaHy npobnemy, FO.B. baynin npononye susnauamu abconiomui
ma BGIOHOCHI YIHHOCMI, SAKUM 3a2podicye Hebes3neka i, 8i0N0GIOHO, SAKUM 3A80AEMbCS
wxooa. J1o abCOMOTHUX IIIHHOCTEHN BIH BIAHOCHUTH YKUTTS, 3/I0POB’sI, CBOOOIY, MaitHO
1 T.M., 10 BIAHOCHUX - 1HII 00 ’€KTH KPUMIHAJIBHO-TPAaBOBOI OXOpoHU. OcoOmBi
TPYJHOIIl BUKIWKAIOTh BUIMAIKK Koiu: 1) HeOe3nmeka 3arpoxye aOCONIOTHUM
IIHHOCTSM 1 IIKOJA 3alOII0EThCA TaKUM e I[IHHOCTSAM; 2) HeOe3neKa 3arpoKyBaa
BCJIMKOIO IIIKOJIOK0 BIJHOCHHM IIIHHOCTSM, a IIIKOJAa 3aIloJII0€THCS aOCOIIOTHHUM
IIHHOCTSAM. Y 1IIMX BHUIIQJKaX MEXKEI KpalHbOi HEOOXIAHOCTI MPOMOHYETHCS
BU3HABATH 3aIlOMISHHSA CYO0’€KTOM 11 YCYHEHHS BEIIMKOi HEOE3NMEeKH HETSIKKOL
IIKOAM MPABOOXOPOHIOBAHUM 1HTEpECaM BiJTHOCHOI I[IHHOCTI a0 MOPIBHSIHO MEHIIO1
mKoAu o0’ekTaM a0coyoTHOI IiHHOCTI. Ha 3akoHOMaBUOMY pIBHI TO-pI3HOMY
BUPIIIYETHCS MUTAHHS MPO PIBHO3HAYHICTH 3aMOAISHOT 1 BIABEPHYTOI IIKOAM.
HaiiGinp1n akTyaTbHUM MUTAHHSIM CIIBPO3MIPHOCTI BIIBEPHYTOI Ta 3aMOisSTHOT
IIKOJIY € MpobJieMa 3anmoAisTHHS cMepTi 0co01 (ocobamM) sk HalOUIbII 3HAYHOI IIIKOAN
32 YMOB BIJIBEpHEHHS PIBHUX a00 OUTBII TSHKKUX CYyCHUTbHO-HEOE3MEUHUX HACIIJIKIB,
[0 peaJbHO 3arpoXKyBajd. 37aBHA M TpoOjieMa 3BEThCSA HAJIKOH(IIKTHOIO
CUTYAIll€l0, «KOJI3IE KUTTIB» a0 «mnyddenaopdcbka AOIMIKa BPSITYBAHHS.
Himenpkuii kpuminanict C. [lyddbenmopd, omaum 13 mepmux, 3MOISTIOBAB «KOTI310
KUTTIBY: AKIIO Mij] 9ac 3aruodesni Kopadiisi XTOCh, PATYIOUH CBOE KUTTS, BUCTTUTHCS 32
JIOIIIKY, SIKa HE BUTPHMAE JBOX, a 1HIIMKA TaKOX BUEITUTHCS 32 TY XK JIOIIKY, III0 MOXKE
noryoutu o0ox, TO B IIbOMY BHUIMAJKY HE TUIBKH HE 3JI0YMHHO, a i AOMYCTUMO, 11100
MEepIINA 31TKHYB 3 JOUIKMA JPYroro i TakuM YMHOM BpsTyBaB cebe. BiaTak, BUHUKAE
MUTaHHS 100 MPaBOMIPHOCTI 3alOMIsTHHS CMEPTI I1HIIN 0COo0l, PATYIOYH CBOE
BJIACHE XKUTTS UM JKHUTTS 1HIIOI ocoOu. JlocHimHUKN KpaitHhOoi HEOOX1AHOCTI 3 I[LOTO
nuTaHHs nojauuiaucsa Hapmiia. Tak, B.®. Autonos, .I. Cnyuekuii, M.I. ky6oBuu Ta
1HII BBa)XaIOTh HEMPUIIYCTUMHUM PATYBAaHHS OJHOTO >KUTTS 3a PaxyHOK IHIIOrO, B

[bOMY BOAUalOTh HEMPUXOBAHY HAPYTY 1 HEMOBAry JI0 JIFOJACHKOTO XKUTTS, TOPYILICHHS
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HOPM JIIOJISTHOCTI 1 Mopaii. B Toi ke wac copMmyBanach 1 MPOTHIEKHA ITyMKa,
3okpema, 1O.B. baynin, B.M. Binokypos, B.B. OpexoB Ta iHIII BHCIOBIIOIOTHCS B
TOMY JyCl, III0 3alOISTHHS CMEPTI 1HIIIH JIOJIMHI 32 YMOB PATYBAaHHS 1HIIOT TTOBHOIO
MIpOIO BIJIMOBIa€ XapakTepy HeOEe3NeKH, Je 3alojisHa IIKOJa He € OUIBIION 3a
BiBepHYTY. «He M™oxna, - 3a3Havae 1O.B. bayniH, - BUKIIOUATH BUMAAKU
NPaBOMIPHOTO TO30aBJICHHS JKUTTS 1HIIOI JIIOAUHU OaTbKaMu IUTHHU 3 METOIO
NOPATYHKY BIJl CMEpTi, sfKa il 3arpokyBaia». 3 II€I0 TYMKOIO CHIiJ HOTOJUTHUCS.
CbOroJieHHS MPUHOCUTHb EKCTPAOPJMHAPHI BUITAJIKH «KOJI31H KUTTIB». Tak, CyMHi
MOJIl 3aXOIUIEHHS 1 CTpaTH BEJMKOI KUIBKOCTI 3apy4HHKIB 14 uepBHa 1995 p. y
bynwsoniBcky, 9 ciuns 1996 p. y Kizmsapi 1 [lepBomaiiceky P®, 23 xoBTHa 2002 p. Ha
HyOpoBiii B MockBi cBiluaTh MPO HEOOXIMHICTH 3aKOHOJABYOTO BPETYIIOBAHHS
MUTaHb BTPATU OJIHOTO ab0 MEKIIbKOX 0cCi0 3apagu BpSTYBaHHS HE3PIBHSHHO
OunbIIoro uucia aroaeil. Tak, B Xoi crenianbHoi oneparlii rpynu «Anbspa»y OCh PO
3 BU3BOJICHHS OUTbI HIXK 700 3apy4yHUKIB, IO TTepeOyBaliu y TeaTpaibHOMY IIEHTpP1 Ha
Hyoposii B Mocksi 23 sxoBTHs 2002 p., Oysia 3acTocoBaHa crieljiajibHa CUIbHOA1I0Ya
pPEYOBHHA, IO MPHU3BEIIO, MOPYyY 13 cMepTio Onm3bko 30 HamagHUKIB, 0 3aruOeri
oOinbie 120 3apyyHUKIB.

B u. 2 cr. 38 KK P® 3a3HaueHo, 10 NEPEBUIICHHSM MEX KpalHbOI
HEOOX1THOCTI € 3amoisIHHS KO, SKa SBHO HE BIAINOBIJAE XapaKTepy 1 CTYIICHIO
IIKOAM, IO 3arpokyBajia 1 OOCTaBMHAM, 3a SIKUX HeOe3leKa yCyBallach, SKIIO
3a3HAYCHUM 1HTEpecaMm Oylia 3amojiissHa piBHA a00 OLIbIN 3HAYHA ITKOJA, HIK MIKOJA
BiJIBEpHYyTa. SIK BIJOMO, YKpPAiHCbKHIH 3aKOHOJABELb HE BU3HAE 3aMOJISIHHS PIBHOI
IIKOAM MEPEBUILICHHSIM MEX KpailHboi HeoOxi1HOCTI (4. 2 c1. 39 KK).

Bukonanns naxazy abo posnopsodicenns € Ni€r0 abo 0e3MISUTHHICTIO 0CO0H, 10
3amoisuia MIKOAY MPAaBOOXOPOHIOBAHUM I1HTEpecaM, SIKIIIO0 BOHA Oyjia BUMHEHA 3
METOI0 BUKOHAaHHS 3aKOHHOTO Haka3zy abo posmopsypkerHs (4. 1 cr. 41 KK).
[lepeayMoBOIO 3amoisTHHSI TPABOMIPHOT IIKOIU MPAaBOOXOPOHIOBAHUM I1HTEpEcam
BUCTYNA€ 3aKOHHUI Haka3 abo posnopsmkenns. C.1. JIauyk Mae pailito B TOMy, 1110 5K
MPABOBHI HACHIJOK MPABOMIPHOCTI HaKa3y 4M PO3MOPSKEHHS CIiJ PO3TIsSAaTH iX

000B’A3KOBICTh JUISI BUKOHAHHS.
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[lincTaBamMu  TPaBOMIPHOCTI  3aMOJISIHHS  IIKOAM  MPABOOXOPOHIOBAHUM
1HTepecaM Mpy BUKOHAHHS Hakazy (pO3MOpsKeHHS) €: 1) coyianbHo-KopucHa mema
BUKOHAHHA NPABOMIPHO20 HAKA3Y (po3nopsoddicenHs); 2) cyb’ekm 0008 s3K08020
BUKOHAHHS HAKA3Y (PO3NOPA0diCEHHs), 3) CAPAMOBAHICMb [ XApaKmep 6UKOHAHMHS
Haxkasy (po3nopsodxcenus), 4) medci 3anodiaHHA  WKOOU NPU  BUKOHAHHS
0008 ’53K08020 HAKA3)Y (PO3NOPAONCEHHS).

ComianbHO-KOpUCHA MeTa € OOOB’SI3KOBOI0  O3HAKOI0  MPABOMIPHOCTI
3aMoJIIHHST TIKOAM TPABOOXOPOHIOBAHMM 1HTEpecaM IIpU BHUKOHAHHI Hakaszy
(po3NOpsKEHHS]) W TOJIArae 'y CopsiMyBaHHI BCIX i 4M  OE3[IAJIHOCTI Ha
BUKOHAHHS OTPUMaHOro Haka3zy (posnopsypkeHHs). C.I. Jlsuyk He 3rogHuil 3 i€l
MO3MUIIIE€I0 Ta 3a3HA4ya€, IO CYCMNUIBHO-KOPUCHUN MOTHB 1 MeTa il BUKOHABIIA
00OB’SI3KOBOTO Haka3y HE € OOOB’A3KOBMMM O3HAKaMU CKJIaAy IpaBOMIPHOI
NOBEAIHKU. 3 HOro MOIVIAJOM CKJIaJHO IOTOAUTHUCH. SIKIIO MOTHBH BUKOHAHHS
000B’SI3KOBOTO, MPaBOMIPHOTO Hakazy (PO3MOPSKEHHS) SK 1 NpU HEOOXIIHIH
000pOHi, 3aTpUMaHHi, OCOOM, SIKa BUMHMJIA 3JI0YMH, KpalHI HEOOXIJHOCTI HE €
000B’SI3KOBUMH 111 BU3HAHHI MPABOMIPHUM 3aBJIaHHS IIKOAHW TO IIbOTO HE MOXKHA
ckazatu npo mety. CremianbHa MeTa BKa3aHa y SIKOCTI OOOB’SI3KOBOTO €JIEMEHTA
CKJIaZly TPaBOMIPHOI TOBEAIHKM TIPM BHUKOHAHHI TMPAaBOMIPHOTO  HaKazy
(po3nopsykerds) (4. 1 cr. 41 KK). Mera migmopsakoBye co0l, «IIEMEHTYe» Ta
BHU3HAYa€ CHPSIMOBAHICTh BCIX J1d YW OE3[IsJIbHOCTI HA BUKOHAHHS MPaBOMIPHOTO
Haka3y (posmopsmkenHs). [I[paBoMipHICTh 3aMOAISTHHS MIKOAU MPABOOXOPOHIOBAaHUM
1HTepecaM 3aBXJIU MIANOPSIKOBYEThCA  COLIAIBHO-KOPUCHIH MeETI 1 30BCIM
HEO0OOB’A3K0BO, MO0 11 MeTa (hakTMUHO Oyna AocarHyra. BiacyTHICTE MeTH
BUKOHAHHS TMPABOMIPHOTO Haka3zy a00 PpO3MOPSHKCHHS BHUKIIOYAE TTPABOMIPHICTH
3aMoO/IIIHHS IIKOU IPY BUKOHAHHI HaKa3y (PO3MOPSIKEHH).

Haka3 abo po3mopsiKeHHsT € 3aKOHHUMH, SKIIO BOHU BIIJIaHI 8i0M08I0HON0
0Cc00010 8 HANEHCHOMY NOPAOKY MA 8 Mexcax ii NOBHOBAMNCEHb [ 3a 3MICMOM He
cynepeuamv — YUHHOMY  3AKOHOOABCMBY MA He HO8'SI3aHi 3  NOPYUIEHHAM
KOHCMUmMyYithux npas ma c80600 noounu i epomaoanuna (4. 2 ct. 41 KK). B

JiTepatypl  MO-PI3HOMY  BHU3HAYAIOTHCS ~ O3HAKKM  MPABOMIPHOCTI  Hakazy
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(posmopskennsi). Tak, A.A. TTIOHTKOBCHKMI A0 WX O3HAK BiJHOCHUB: BiJTaHHS
HaKa3y BiAMOBIIHUM HAYaJIbHUKOM CBOEMY IiJIJIETJIOMY B MEXaX CBO€1 KOMIETEHIIIi,
3 TOTPUMAHHIM HaJIEKHOI (GOPMHU, SIKU 32 3MICTOM HE MOBUHEH MPUITHCYBATH YOTOCh
sBHO 3moumHHOTO, ILII. AHApymKko moniise O3HAKW MPABOMIPHOCTI HaKazy
(po3nopsIKEHHS ) Ha Taki, 110 CTOCYIOTHCS 3MICTY BIJJIaHHS Haka3zy, Ta #oro ¢hopmu,
po3BuBatoui 1110 Te3y C.I. JIssuyk o3HakamMu paBOMIPHOCTI HaKazy (PO3MOPSIKEHHS)
BBAXKA€: a) MPABOMIPHICTh 32 3MICTOM - MPABOMIPHICTh BUMOT, II0 MICTUTh Hakas;
BHU3HAYCHI CMOCOOM Ta 3aco0M BUKOHAHHS Haka3y MalTh OyTH J03BOJICHUMH; O)
3aKOHHICTh 32 (POPMOIO - HASIBHICTh MOBHOBAXXEHb OCOOM YM OpraHy YIpaBIIIHHS,
HaKa3 BIJJAETBCA B MeEXaX KOMIIETEHIIl; JOTPUMAaHHS BCTaHOBJIEHOI (GopmMu Ta
MOPSIIKY BiJlaHHs Hakazy. OCTaHHS TOYKa 30py 3/Aa€ThCsl HaM OLIbII BHUBAXEHOIO,
OXOIUTIOE TPAKTUYHO BECh CETMEHT YIPABMIHCHKUX PIIIEHb OCAI0OBUX OCIO 1 OpraHiB
BJIQJM Ta MICIIEBOTO CaMOBPSAYBaHHS, III0 MOXKYTh OyTHU MEPEyMOBOIO 3amOIISTHHS
MPaBOMIPHOI KO/ M1l 4aC BUKOHAHHS HaKa3y (PO3MOPSHKEHHS).

BukonanHss  3aKkOHHOTO  Haka3zy (pO3IMOPSDKEHHS)  XapaKTEPHU3y€EThCS
AKTUBHUMM JTisIMHA a00 TTaCUBHOIO O€31SUTbHICTIO CITPSMOBAHUMH Ha HOTO0 BUKOHAHHS.
[IpuyoMy 13 30BHIIIHBOI CTOPOHU BUKOHAHHS HaKa3y (pO3MOPSAKEHHS) 1 ANagae mij
O3HAaKH SIKOTOCh 3JI0UHMHY, mependadeHoro B OcoOnuBiii wactuni KK (BOMBCTBO,
HAHECEHHS TUIECHUX YIIKOJKEHb, MOIIKOKeHHs 00 3HUIIICHHS MaiiHa To1o). Came
3a peaizaiii 3a3HayeHUX i ab0 Oe3MIsUIBHOCTI O0COOM 3amoAIIOEThCS IIKOJA
MPaBOOXOPOHIOBAaHUM  iHTepecam. JlisHHS 3 BUKOHAaHHA 3aKOHHOTO HakKaszy
(pO3MOpSIKEHHS]) MaloTh OYTH CBOEYACHUMH, TOOTO 3amojisiHa IITKOJa IMOBUHHA
30iratucs y 4vaci 3 AisIMM 110 BUKOHAHHIO Hakasy. SIKIIO Takoro 30iry Hemae, TO
3amoisiHa IIKOJAa HE BHU3HAETHCS IPABOMIpHOIO. MeXi 3amomisHHA IIKOJH
MIPaBOOXOPOHIOBAaHUM  1HTEpPEcaM BHU3HAYAIOTHCS MEXKaMH 3aKOHHOTO  Hakaszy
(po3nopsKeHHS]) 1 00CTAaHOBKOK HMOro BHKOHAHHS. SIKIIO Imija 9ac BUKOHAHHS
3aKOHHOTO HaKa3y 3aBJIaHO INKONY, SKa HE 00yMOBJICHa HOTO BUKOHAHHSM, 3QJICKHO
B1Jl HACJIIAKIB 1 IICUXIYHOI'O CTaBJIEHHS JI0 iX HACTAaHHS, BIINOBIJAIBHICTE HAa TaKOTO
BUKOHABII Haka3zy (pO3MOpSHKEHHS) MOKe OyTH TOKIaJeHa Ha 3arajbHUX

I'IiI[CTaBaX, AK 3a BUMHCHHS YMHCHOTI'O YU HCO6€pe}KHOFO 3JIOYHHY. CJIiI[ IHOTOJUTHUCA
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3 IOCIIITHUKAMH, SIKI BHOKPEMJIIOIOTh TPH MPAKTUYHI CUTYyallli, OB A3aH1 3 MEXaMH
3aMOJisSIHHST IIKOJAW: a) KOJW CHPUYMHEHHS KOHKPETHOI IKOAM 00’ €KTam
KPUMIHAJILHO-TIPABOBOI OXOPOHM TependayeHo OOOB’SI3KOBMM Haka3oM 1 € Horo
KIHIIEBOIO METOIO (HAMPUKIIAJl, 3HUIIUTH, BUBECTH TIEBHUW arperarT 3 Jiajly ToImio); 0)
KOJIM CIIPUYMHEHHS KO BUKOHAHHSM OOOB’SI3KOBOTO HAKa3y HE BUMAraeThCs, aje
BOHA JIONYCKA€EThCA AK TMOX1JHA BiJ Aiii, BINHEHUX HA MOT0 BUKOHAHHS (HAIPUKIA,
3aTpUMAaTH 3J0YMHI, KU MOXKE BUMHUTH 30pOMHUII OIip); B) KOJHM MIKOAY IPH
BHKOHAHHI 000B’S3KOBOI'0 HaKa3y 3aIo/IITHO 3 HE0OEPEKHOCTI.

BianoBiganbHICTh Y TAKUX BUMAAKaX HACTyMae 3a (DAKTUYHO 3aMOAISHY KOy
MIPaBOOXOPOHIOBAHUM 1HTEpECAM: Y TIEPIIOMY BUIAIKY, SKIIO MIKOJA HE IEPEBUIILYE
BU3HAYCHOI 3aKOHHHUM HaKa3oM (PO3MOPSIKEHHAM) 1 3HaXOJIUTHCS Y MPaBOMIPHUX
MEKax, TO Oy/ab-siKa BIJIMOBIAAIBHICTh BUKOHABIIS BUKJIFOYAETHCS, SIKIIO K BOHA SIBHO
MIEPEBUIILYE 1 HE BIANOBIAa€ BUMOTaM Haka3zy (pO3MOPSIHKEHHS), TO BIAMOBIJAIbHICTD
HACTa€ Ha 3aralibHUX I1JICTaBaX; y JPYroMy BHUIIAJIKy OOOB’SI3KOBUM € ypaXyBaHHS
00’€KTUBHOI OOCTAaHOBKM 3aKOHHOTO Hakazy (pO3MOPSKEHHs), sSKa HaJae
BUKOHABII0O MOXJIMBICTh 00OpaTH PI3HI 3a CTYNMEHEM IIKIJIMBOCTI HACIIIKA 1 TOMY
B1JIBEpHYTH HacCTaHHS OUIBII TSHKKHX, Ta 32 IUX YMOB BUKOHATH HAaKa3, AKIIO X 0coda
HE BHUKOPHCTOBYE III MOJIMBOCTI 1 3aloOfII0€ IIKOAY, SKa SIBHO HE BIAMOBIIAE
00CTaHOBIII BUKOHAHHS HaKa3y 1 MEPEBUIIYE MEXK1 PO3yMHOI JOMYCTUMOCTI IIKOJIH,
TO BOHA TIOBMHHA BIiANOBIAATH 3a CIIPUYMHCHHS IIKOAW HA 3arajbHUX IIJICTaBax; B
TPEThOMY BHUIAIKY - 3alOJisSHHA IIKOAM 3 HEOOEpekKHOCTi, MIiACTaBU IS
BI/IMOBIJAIbHOCTI BUKOHABIIS HakKa3y BiJACYTHI, OCKUIBKA MOJIMBICTb 1i 3arOIisTHHS
He OyJila OYeBHIHOIO. 3a 3araJbHUM MPABHIIOM, 3aMOIiSTHHS IITKOIH TTPABOOXOPOHHUM
iHTEepecaM 3a OOCTaBWH, IO BHUKIIOYAIOTh 3J0YMHHICTH MISHHA, Y 3B S3Ky 13 iX
COIITBHO-KOPUCHOIO CTIPSIMOBAHICTIO HE HACTAE.

Jisannusa, nos'azame 3 puzuxom, IO 3aMOIISIO TIKOAY MPABOOXOPOHIOBAHUM
1HTEepecaM, BU3HAETHCS TMPABOMIPHHUM, SIKIO II€ MisTHHS OYyJ0 BYMHEHE B yMOBax
BUIIPABJIAHOTO PU3UKY JIJISl JOCSTHEHHS 3HAYHOI CYCHUIbHO-KOPUCHOI MeTH (4. 1 CT.
42 KK). Po3BUTOK HayKOBO-TEXHIYHOTO TMPOTPECY CYCIUIBCTBA 3YMOBIIIOE

POBEJICHHS €KCIIEPUMEHTIB 3 METOIO TOIIYKY HaMKpaIluX BapiaHTIB BUPIIICHHS TI€q
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yn iHmOI iHHOBaliiHOI mpoOnemu [43, c¢.5-6]. JlisHHSA, MOB’s3aHI 3 PHU3HKOM,
HalyacTimie 37iMCHIOITECA B cdepi BUPOOHUIITBA, TPAHCHOPTHIM, HAyKOBIH,
MEJIMYHINA, CHOPTUBHIN rainy3sax IisuIbHOCTI JroauHM. [1o3ask, 3a yMOB HEJJOCTATHOCTI
3HaHb 1 JOCBiAY, JOCATHYTH TOBHOTO YCYHEHHsSI HEOE3MEeKH ISl MPaBOOXOPOHHUX
IHTEpeCIB 1 BHKJIIOUATH HMOBIPHI PHU3WKH B3araji HEMOXJIMBO 3 00 €KTHBHUX
IPUYKH.

3aKoH MOALISAE AiISTHHS, MOB’S3aH1 3 PU3MKOM, Ha BUIIPaBAaHl 1 HEBUIPAB/AHI.
Pusuk BU3HAETHCS BUIIPABIAHUM, SIKIIO MMOCTABJICHOI METHU, HE MOKHA OYJIO JTOCATTH
B JlaHii 0OcTaHOBI Ai€0 (O€3ITIBbHICTIO), HE MOEIHAHOI 3 PU3UKOM, 1 0c00a, sKa
NPUITYCTHIIACA PU3HKY, OOIPYHTOBAHO PO3PAaxOBYBaja, IO BXXHUTI HEIO 3aXOAH €
JOCTaTHIMM  JJIS  BIJBEPHEHHS  IIKOAM  IPABOOXOPOHIOBAHMM  IHTEpecam.
Bunpaeoanum € pusux, wo sionogioae mpvom osuaxam: 1) Hasenicme 06 €KmusHoi
cumyayii, wo ceiouums npo HeoOXIOHICMb OO0CACHEeHHS 3HAYHOI CYCNINbHO-KOPUCHOT
memu, 2) HeMONCIUBICMb OO0CSACHEeHHs YIei Memu HepusuKos8aHum OiaHHaM, 3)
NPUUHAMMAM —~ 0C00010  3aN00INCHUX  3aXx00i8 Ol 3an00icaHHs  WKOOI
NPABOOXOPOHIOBAHUM [HIMEPECAM.

OOG’exTUBHA CHUTYyaIlll PU3UKY, 110 BBAXKAETHCSA MIJCTABOIO MPABOMIPHOCTI
3aMoJIISIHHS TIKOIM TPaBOOXOPOHIOBAHUM 1HTEPECaM TMOB’SI3YETHCS 13: a) HASIBHICTIO
HeOe3neku (Halpukiaj, 3arpo3a >KUTTIO XBOPOTO TIPH JIKAPCHKOMY PHU3HKY,
HeOe3neKka 3axOIJIEHHST TepUTOpPii BOPOTOM NpHU BIMCHKOBOMY PHU3UKY TOILIO); 2)
HEOOXITHICTh OJIep>KaHHS HOBUX 3HaHb (MIPU JOCIHITHUIIBKOMY PU3UKY), OTPUMAHHSI
OMepaTUBHOI 1HPOpPMALIi MPO BYUMHEHHI a00 MIATOTOBII 3JI0UYHUHY (MPU ONEPATUBHOMY
pU3UKY); 3) HEIOMYIICHHS BEJIUKUX 30UTKIB a00 OJiepKaHHS 3HAYHOI BUTOAu (TpH
roCroapChbKOMY PHU3UKY) Ta 1H. HEMOXIIUBICTh TOCATHEHHSI METH Y OOCTaHOBII, 110
CKJIayiacsi, HEPU3MKOBAHMMH JiSIHHSMHU TIOJSTa€ y iCHYBaHHI €IMHOTO MOYJIMBOTO
BapiaHTy MOBEAIHKH JJIsl JOCATHEHHS 3HAUYHOI CYCH1IbHO-KOPUCHOT METH. Y KOXKHOMY
KOHKPETHOMY BWITQJIKy 3aIlOJiSTHHS IIKOJU TPAaBOOXOPOHIOBAHUM IHTEpecaM 3a IUX
YMOB HEOOX1THO 3’SICOBYBaTH 00 €KTUBHY HASBHICTh 1HIIHNX, HEPUZUKOBUX BaplaHTIB
MOBEAIHKHN, a TAaKOX CyO €KTHBHE YSBJICHHS MPO JIOCTATHICTH MIJACTaB Al BUOOPY

caMe JIaHOTO BapiaHTy MoBeAiHKU. [IpUHHATTS KOHKPETHOIO pillleHHd Nependayae
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YCBIAOMJICHHSI HACTYMHHUX OOCTAaBMH: a) METH MISIIBHOCTI SIK 3HAYHOI COIllaJIbHO-
KOPHCHOI; 0) BHCOKOi 1MOBIPHOCTI JIOCSTHEHHS TIO3UTUBHOTO pE3YyJbTaTy; B)
BIJICYTHOCTI 1H(oOpMaIllii Npo HEPU3UKOBI BaplaHTU PO3B’SA3aHHA CHUTyallii; T)
MOKJIMBOCTI ~HETaTHMBHMX HACHIJKIB MPUHHATOrO pPHU3UKOBOTO BaplaHTy; 1)
HEOOX1THOCTI  3aMmOODKHUX 3aXOJliB, CIPSMOBAaHUX Ha BIABEPHEHHS  IIIKOIU
IPaBOOXOPOHIOBAHUM 1HTEPECAM.

[IpuitHaTx 3axo/iB, CHPSIMOBAHMX HA BIJBEPHCHHs IIKiIJIMBUX HACIIIKIB
BUIIPAB/IAHOTO PU3UKY, Ma€ OyTH JIOCTATHHO [JIsi OOIPYHTOBAHOTO PO3PAXYHKY
MO>KJIMBOCTI HE3aMOAISIHHS IIKOAU MPaBOOXOPOHIOBAHUM 1HTEpecaM. 3a3BUYai, Taki
3axoAM  mepeadayaroTb  TEOPETUYHO-OOIPYHTOBAaHI Ta  IPAKTUYHO-BUBAXKEHI
oOcTaBUHM, TOTPIOHI s 3amoOiraHHs ImKoal. Po3paXxyHOK Ha JIETKOBaXKHI
00CTaBHHM, IO MPAKTUYHO MAOIMYCKAIOTh OYyNb-AKl BaplaHTH PO3BUTKY CHUTYaIlii,
CBII4aTh TMPO HEBUINpaBAaHUN pu3uMK. B miTepaTypi 3BepTaeTbcsi yBara Ha
OCOOJIMBOCTI XapakTepy IependadyeHHs o0co00l0, fKa Jii€ B YMOBaxX pHU3HKY,
MOXJIMBOCTI HACTaHHS IIKIJJIMBUX HaCIiAKIB. BumpaBnanumu MOXXyTh OyTH JIWIIE
Taki PU3MKOBaHI ii, M0 HE MPU3BOAATH 13 HEMUHYUICTIO JI0 3amOJISHHS IIKOJIU.
«OcobnuBicTh pu3MKy, - 3a3Hadae O.B. baynin, - B ToMy 1 mojsrae, mo HOro
BUMHEHHS 3aBXJH MICTUTh MOJIMBICTH 3amOJISIHHS IIKOJIU IPABOOXOPOHIOBAHUM
1HTepecam, MPOTe CTYMiHb TaKoi MOKJIMBOCTI MPHU BUIMPABAAHOMY PU3UKY B Oyib-
SIKOMY BHIIQJIKy HE TIOBUHEH JOCITaTH HEMUHYYOCTI 3aOIISTHHSI KON,

BurmnpaBnanuii pu3uK MOKE 3aroIifoBaTH MPaBOMIpHY IIKOAY Ha mifgcTaBax: 1)
3HAYHOI COYIAIbHO-KOPUCHOI Memu, 2) cnpsamoeanocmi i xapakmepy Oii abo
be30isnbHocmi, 3) 3an00isiHHs 0Y0b-AKOI WKOOU NPABOOXOPOHIOBAHUM IHMEPeCaM.

3HayHa COIIATbHO-KOPHUCHA METa € BHPIMIAIHLHOK O3HAKOK MPaBOMIPHOTO
pusKKy. Ii KOPHCHICT BH3HAUYAEThCA HEOOXIJHICTIO MOANBIIONO BHKOPHCTAHHS
pPE3yNbTATIB y CYCHIIBHUX MPOIEcax, HEOOXIMHICTIO Jis CYyCHUIhCTBA 1 JICPIKABU.
3HauyHa COIIIaIbHO-KOPHUCHA METa MOXE€ BHUCTYyHaTH Y BUTIISAAI HEOOXITHOCTI
NepeBIpKU  HOBOI, OUIBII MPOTPECUBHOI TEXHOJIOT1I, BHUIPOOYBaHHS HOBITHBOI
METOJMKH JIKyBaHHS, ampoOaiii JiKapchbKUX 3aco0iB Tomo. Sk 0oOIpyHTOBaHO

3azHayae T. OpenikiHa, CyCluIbHO-KOPUCHOI, 0€3YMOBHO, € METa OTPUMAHHSI HOBUX
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JKiB, BUIPOOYBaHHS HOBOI TEXHIKH, MOKPAIIEHHS MMOKA3HUKIB BUPOOHUIITBA. AJie HE
MOJKHa 3alepedyBaTd 1 CYCHUIbHY KOPUCHICTh HOBHUX 3HAHb 1 ySBJIEHb, HAOyTHX
MaHJIpiIBHUKAMH, CIIOPTUBHUX JOCSITHEHBb 1 PEKOPIIB, K1 JTEMOHCTPYIOTh O€3MEKHI
MO>KJIUBOCTI JIFOJIMHU, ii CMUIMBICTh, CHITY 1 HaBHUYKH. KOpPUCHICTH MOCTaHOBIEHOI
METH Mae OyTH 3HA4YHOIO, ICTOTHOIO 3a CBOIM XapakTepoM 1 po3mipom. Tax,
HAINPUKJIa, TOIIYK JIIKIB IPOTH OHKOJOTIYHUX 3aXBOPIOBAHb, OUEBHUIHO, MA€ 3HAYHY
COLIIaIbHO-KOPUCHY METY, sKa, IIOHaiiMeHIle, BIJOOPaXKAETbCS Yy TOMY, IO
MOKAa3HUKA CMEPTHOCTI JIIOJIeH BiJl paKy CTOSTh HAa MEPIIOMY MICI, CYCHIJIbCTBO
BUTpAyae IIAJIEHY KUIBKICTh MaTeplalbHUX PECypCiB Ha JIKyBaHHS OHKOJIOT1YHO-
XBOpPUX, 3HAYHI KOIUTH BUTPAYAIOTHCA HA MPOBEICHHSA MNPOQPUIAKTUYHUX 3aXOIB,
peabumTalitHIX Tporpam TOIIO.
3a yMOB BHUMPAaBIAHOTO PHU3HUKY, IIKOJA, KA 3aMOMIIOETHCS MPABOOXOPOHHUM

1HTepecaM, BU3HAETHCS IPABOMIPHOIO. 3aKOH HE 0OMEXKY€ 3aoisiHy IIKOAY SIKUMOCh
pamkamu. [lum mosicHroeTbCcsl TOH (DakT, 10 HE NependayvaeTbcsi KPUMIHAIBHOI
BIIMOBIATLHOCTI 3a TMEPEBUIICHHS MEX BHUIpaBIaHOro pusuky. IIporte, 3BepHIMO
yBary Ha CIIBPO3MIPHICTh 3HA4YHOI COIQJIbHO KOPHUCHOI METH 13 3amojisiHOO
mkonoo. He Moke 3amofitoBaTé IIKOAY MPAaBOOXOPOHIOBAHUM IHTEpEcaMm 3ajis
HE3HA4HOi, X04a 0 1 CyCHiJIbHO-KOPUCHOI METU. PU3MK HE BU3HAETHCS BUIIPABIAHUM,
AKIIO BIH 3a37aJIeTi/lb CTBOPIOBAB 3arpo3y IS KUTTA 1HIIMX Jtojed abo 3arposy
€KOJIOT1YHOT KaTacTpo(du Y 1HIMX Haa3BUYaHUX oAl (4. 3 ct. 42 KK).

Bukonanmus cneyianbnozo 3a60anms 3 TIONEPEIKEHHS YU PO3KPUTTS 3JI0UMHHOI
JISUTBHOCTI  OpPraHi3oBaHOi TpPyNM UM 3JI0OYMHHOI Opradizauii € BUMYIIEHUM
3aMOJIISIHHSIM IIKOJH MPABOOXOPOHIOBAHUM 1HTEpECcaM 0CO00010, sIKa 3T1IHO 3 3aKOHOM
BUKOHYyBaJla CIeliajbHe 3aBJaHHs, Oepydd ydacTb B OpraHi3oBaHIi rpymni 4Yu
3JIOYMHHIN OpraHizamii 3 METOI0 TMOMNEPEIKEHHSI YU PO3KPUTTA 1iX 3JIOUYMHHOT
nismmbHOCTI (4. 1 ct. 43 KK).

Iliocmasamu npasomiprocmi 3an00isiHHA WKOOU NPU BUKOHAHHI CNEYiaibHO2O
3a80aHua sucmynaroms: 1) coyianbHo-KOpUCHa mema posKpumms ma nonepeodCeHHs

3I0YUHHOT OISLIbHOCMI 2pynu yu opeawizayii; 2) cyo’ ekmu cneyianbHo2o 3a60anHs, 3)
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CNPAMOBAHICMb MA XapaKkmep CheyianbHo20 3a80aHHs; 4) medxci 3an00isHHA UKOOU
npasooxopoHIO8AHUM THMEPECAaM.

3aBaHHs MONEPEIKEHHS Ta PO3KPUTTS 3JI0YMHHOI AISUIBHOCTI OPraHi30BaHUX
rpyn YW 3JIOYMHHUX OpraHi3alliii noxnadene Ha cneyianizoéani niopo30inu
NpPAasoOXOPOHHUX OpeaHie YKpainu, sKi edymb OopomvOy i3 0peaHiz08aHOI0
310uunHicmio. BHpoBaJKEHHST ONEPAaTUBHOIO MpalliBHUKA 3a3HAYEHUX OpraHiB
0e3mocepeIHbO B OpPraHi30BaHE 3JI0YMHHE YTPYIyBaHHS 3 METOIO TMOIMEPEIKEHHS YU
PO3KPUTTS 3JIOYMHHOI AISUTBHOCTI OPraHi3oBaHOi IPyMU YW 3J0YMHHOI OpraHizaiii
BU3HAETHCS OJHUM 13 Halle()eKTUBHINIMX 3acC001B MPOTHUIII TaKUM 00’ €IHAHHSIM.
3amomissHHS IIKOAW TPABOOXOPOHIOBAHMM 1HTEpecaM 3a yYMOB BHUKOHAHHS
CHEIIaJIbHOTO 3aBJaHHS € BUKJIIOYHO BUMYIICHUM KpPOKOM, SKHH, 3YMOBIIOETHCS
HeOE3MEeKO PO3KPUTTS ONMEPATUBHOIO MpalliBHUKA cremiansHoro miapo3ainy OBC
a60 1HII01 0cO0H, sIKa J1ajia 3rojly Ha BUKOHAHHS CIIEHIAIbHOTO 3aBJIaHHS. Y XWIJICHHS
B/l y4yacTi y 3JIOYMHHIN isUIBHOCTI YTpYNOBaHHS HEMHUHYYE BeEI€ 1O BUKPUTTS
CIPaBXHBOI PoOJII 0Ci0, BIPOBAIKEHUX Yy 3JOYMHHI T'PYNU YW OpraHizamii, 3puBae
BUKOHAHHS OTPUMAHOTO 3aBJIaHHA 1 MiJyIae HeOe3Mmell 30POB’S 1 MKUTTS IUX OcCiO.
BumyieHicTh 3anoAisiHHS MIKOU NOJIATaE y KPUTHYHIA 00CTAaHOBLI, 1110 00’ €KTUBHO
ICHy€ MiJ Yyac BUKOHAHHS CIEIIaJbHOTO 3aBJaHHS, sIKa BUMAarae 3amojisiTH KOy
TAM YH 1HIIMM [PaBOOXOPOHIOBAHUM IHTEpecaM (HEIOTOPKAHHOCTI 4YMh CBOOOJII
0co0u, BJIACHOCTI, TPOMAJICHKII Oe3Mell TOI0) 3 METOK0 YHEMOXKJIUBIIEHHS BUKPUTTS
0ocoOu, BUSBICHHS 3B’S3Ky 13 TIPABOOXOPOHHUMHU OpraHaMH Ta TPOJOBKCHHS
BUKOHAHHS CTICI[IaJIbHOTO 3aBIaHHS.

CoyianbHo-KOpUCHA Mema noJisicac y poO3KpUmmi ma Nonepeod#CeHHi 310YUHHOT
OisnbHocmi epynu uu opearizayii. 1lpu 3amofissHHI MIKOAU TPABOOXOPOHIOBAHUM
iHTepecam oco0a mparHe YHUKHYTH BHUKPHUTTS 1 TMPOJOBXKHUTH MOAAIBIIEC BUKOHAHHS
3aBAaHHS (MPOMIXKHA META) 1 caMe 13 IIIEI0 METOIO 3aMOI1F0€ BUMYIIIEHY IKOTY, IPOTE
BCsI 11 MISTIBHICTD 3 BUKOHAHHS CIEIIAIbHOTO 3aBAaHHS IMiIKOPSETHCS MET1 PO3KPUTTSI
Ta TOMEPEPKEHHS 3JIOYMHHOI AISUIBHOCTI TPYNHM YW OpraHizaiii (OocTaToyHa METa).
CrpsiMOBaHICTh 3aBJaHHS BU3HAUAETHCS CHEI[lalbHUMU LUIAMU. Tak, 3rigHo 31 cT. 13

3akoHy Ykpainu Bix 30 uyepBHa 1993 p. «IIpo opranizaiiiHO-paBoOBl 3acaju
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OOpoTHOM 3 OpraHi3oBaHOIO 3JIOYMHHICTIO» TMpPH  3AIHCHEHHI OOpoTHOM 3
OpraHi30BaHOIO 3JI0OYMHHICTIO CHEIiadbHI MiAPO3AUH MO 00pOTHO1 3 OpraHi30BaHOIO
snounHHicTIO OBC 1 CBY MawoTh mpaBo, SKIIO I1HIIUX 3aXOJIB IS PO3KPUTTS
OpraHi30BaHOi 3JOYMHHOCTI Ta TPUTATHCHHS BUHHUX JO BIAMOBIJAIBHOCTI
HEJ0CTaTHbO, BUKOPUCTOBYBATH IITATHUX 1 HEIITATHUX HETJIACHUX CITiBIPAIlIBHUKIB,
SIK1 BBOASTHCS Mij JICTEHJIOI0 MPUKPUTTS B OpraHi3oBaHl 3JIOYMHHI YTIPYIIOBaHHSI.
BBenenns HernacHOTO CrmiBpOOITHHKA B OpraHi30BaHi yrpymyBaHHS 3T1HCHIOETHCS 3a
HAsBHOCTI BIJJOMOCTEH MPO OpraHi3OBaHy 3JIOYMHHY MAISUTBHICTH Ta Ha II1JICTaBi
MMCBMOBOIO JAOpY4Y€HHs. JlJi1 BUKOHAHHS OPYYEHHS HETJIACHUU CHIBPOOITHHK Mae
MpaBo IMiJl JEreHJ0K MNPHUKPUTTS BCTYNATH B TPYAOBI, LMBUIBHO-IPABOBI Ta 1HII
BimHOCHHHU. [lIkoma ab60 30MTKH, 3aMOAIsSHI JISIMH HETJIACHOTO CIIBpOOITHHKA IMij Yac
BUKOHAHHS JOPYYCHHS, BIIIIKOJAOBYIOTHCS 3a PaxXyHOK JEpPKABHOTO OIOJKETY.
Hermacuuii cniBpoOITHUK HE HEce BIAMOBIAAIBHOCTI 3a 3aBJaHl HUM MIKOAY abo
30UTKH, AKIIO Horo 1ii Oynu HEoOXiAH1 JjIsi BUKOHaHHS aopydeHHA. Cy0’ekTamu
3aMOMISIHHSA IIKOJU TPU BHUKOHAHHI CIHEIIaJbHOTO 3aBJaHHS MOXYTh OYTH Bl
Kareropii oci0o, a came: mpamiBHUKH crienianbHux miapo3ainie OBC ta CBY, mo
3M1MCHIOIOTh O0OpOTHOY 3 OpPraHi3oBaHOK 3JIOYMHHICTIO Ta 1HIII ocoOu, siKi
MOTOAMINCS CHiBpoOIiTHUYATH 3 cremianbHuMu migposauiamu OBC ta CBY, sxi B
CBOIO Uepry MOJUISIOTHCS HA: ) YUYaCHUKIB OPraHi30BaHUX 3JI0YMHHUX YIPYIIOBaHb,
3a BUKIIOUYEHHSIM OpraHi3aTopiB 1 KepiBHMKIB, Ta 0) IHIIUX, OCi0, SIKI HE €
MpaliBHUKaAMU  CHEIIaJIbHUX IAPO3JUIIB Ta HE BXOAATh JIO OpraHi30BaHUX
3JIOYMHHUX YIPYNOBaHb. 3amoJisiHHSA IIKOAM Y 4Yaci IOBUHHO CIIIBHNAJATH 3
BUKOHAHHSIM CIIEIIaJIbHOTO 3aB/IaHHS.

Mexi 3amomisiHHS IIKOIW TPABOOXOPOHIOBAHMM IHTEpecaM NpPH BHKOHAHHI
crieliayibHOrO 3aBiaHHs Bu3HaueHl y 4. 2 cT. 43 KK. Henpunycmume euunenwus
0COOIUBO MANCKO20 3/I0YUHY, CKOEHO20 YMUCHO [ NOEOHAHO20 3 HACUNLCMBOM HAO
nomepninum, abo MANCKO20 3N0YUHY, BUUHEHO20 YMUCHO [ NO08'A3aH020 3
CNPUYUHEHHAM MAHCKO20 MINeCHO20 YUIKOOJNCEHHS NOMEpPniiomy abo HACMAHHAM
[HWUX MAACKUX aOO 0COOIUB0 MANCKUX HACNIOKI6. BinTak, MpaBOMIPHUM € BUMHEHHS

0co0010, SIKa BUKOHYE CIElllaJIbHE 3aBJaHHS: a) TSKKOTO a00 O0COOIMBO-TSKKOTO
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HEO0OEPEKHOTO 3JI0YHHY; 0) TSHKKOTO a0 0COOIMBO TSKKOTO YMHCHOTO 3JIOUYHHY, HE
MMOETHAHOTO 3 HACHJIBCTBOM HAJl TOTEPIILIINM; B) TSKKOTO 3JIOYMHY, HE TTOB’S3aHOTO 13
CIIPUYMHEHHSIM MTOTEPIIJIOMY TSHKKOTO TLIECHOTO YIIKOKEHHS; T) TSHKKOTO 3JI0UHHY,
13 HACTaHHAM IHIIMX TSHKKUX a00 0coOJMBO TOKKMX HacaiakiB. bimem HiX 100
CKJIaIiB 3y04MHIB, mepeadayeHux OcobnuBoi wyactuHoro KK, MoxyTs OyTH
M1JICTAaBOI0 KPUMIHAJIBHOI BIATOBIAIBLHOCTI OCIO 3a MEPEBUIIICHHS MEX 3aIroIIsTHHS
ITKOAW TIPU BUKOHAHHI CIEIIaJbHOTO 3aBJaHHSA. BodeBuab, 1€ HE BIATNOBIAAE Hi
COIlaJIbHUM, H1 TPaBOBUM MOTpeOaM Ta CrpaBl MPOTU/IIT OPraHi30BaHIN 3JI0YMHHOCTI.
Cnin migrpumatu nponosuilito F0.B. AbakyMoBoi, 1110710 00MeXKEHHS KOoJia 3JTI0YHHIB,
3a3HayeHux y 4. 2 cr. 43 KK, nume yMucHuM BOHMBCTBOM, YMHUCHUM TSKKHUM
TIJIECHUM YIIKOJDKEHHSIM Ta iX CHEllalbHUMU Pi3HOBUAAMHU. BiAmoBigHO 10 IIOTO
Mepesik 3J04YMHIB, 3a BUYMHEHHS SKUX BIANOBigana © ocoba npu BUKOHAHHI
CIeLaJIbHOTO 3aBJaHHs HajiuyBaB Ou 15 ckmamiB 310unHiB: cT. 112, c1. 113, 9. 1 cT.
115,9. 2 ct. 115, 9. 1 c1. 121, 9. 2 c1. 121, u. 3 cT. 345, 4. 3 cT. 346, cT. 348, 4. 3 CT.
350, 4. 3 ct. 377, c1. 379, 4. 3 ct. 398, cT. 400, cT. 443 KK.

TIJTAH JIEKIIIMHOI'O 3AHATTS 110 TEMI Ne 4:

JIEKLJIFHUX 3AHATH (FOQUH)-2
CAMOCTIHHA POBFOTA (FOJHH)-3

TI'ymanizayin 36i16HeHHA 610 KPUMIHANBLHOT 810N06I0ATIBHOCH

Ilman nekui:

1. FOpuauuna npupo/ia 3BUIbHEHHS BiJl KPUMIHAIBHOT BIOBIJAIBHOCTI.

2. Pi3HOBUIM 3BUILHEHHS Bl KpUMIHAIBHOI BIJITOBIIAJIBHOCTI.

3. 3BUIbBHEHHS BiJ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI Y 3B'SI3KY 3. IHOBUM
KasTTSIM; TMPUMUPEHHSIM BHHHOTO 3 TOTEPIUINM;. MEpeaadeto ocoOM Ha TOPYKU;
3MIHOIO OOCTAHOBKH; 3aKIHUCHHSIM CTPOKIB IaBHOCTI; aMHICTIEIO Ta TOMIJTYBAaHHSIM

IHumannsa ona camocmiitnozo onpayO6aHHa

1. Hampsimku rymasizaiiii Ta BIOCKOHAJICHHS 3BUTBHEHHS BiJl KPUMIHAJIBHOT
BI/IITOB11aJIbHOCTI..
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2. BripoBa/ukeHHsI HOBUX  PI3HOBHIB  IMO3UTHUBHOI  MOCTKPHUMIHAJIBHOI
MOBE/IIHKHU Ta 3BIJILHEHHS BlJl KpUMIHAJIBHOI BIIMOBIAAIBHOCTI .

3. Ilocranosa ITnenymy BepxoBroro Cyny Ykpainu Bix 23 rpyans 2005 p. Ne
12 «IIpo mpakTUKy 3aCTOCYBaHHS CyJaMH Y KpaiHM 3aKOHOJABCTBA MPO 3BUILHEHHS
0coOH BiJ KpUMIHAJIBHOI BIJIIOBIIAJIbHOCTI.
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2. l'omoBko JI.B. AnbTepHaTHBBI  yTrOJOBHOMY  MPECIEAOBAHUIO B
coppeMennoMm 1mpase. [momorp.] / JI.B. TomoBko. - CII6.: HW3mareiabcTBO
«}Opunnueckunt uentp Ipecey», 2002. — 544 c.
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6. Xpsmincekuii I1.B. 3BiTbHEHHS BiJ KPUMIHAJIBHOI BIJIMOBIAAIBHOCTI Yy
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7. Xpsaniacbkuid I1.B. CripHi nuTaHHS 11010 3BUIBHEHHS B1J KPUMIHAJIBHOT
BignoBiganeHocTi / T1.B. Xpsmincekuit // BicHuk Axaaemii aaBokatypu YKpaiHu. —
2006. - Ne 2(6). — C. 120-128.

8. Dumukmoneaws yrojgopHoro mpasa. Tom 10. OcBoOOXIEHHE OT YrOJOBHON
oTBeTcTBeHHOCTH M Hakasanus. — CII0: U3nanue B.b. Manununa, CIIb I'KA, 2008.
- 880 c.

TE3U JIEKIIII

1. 3BigbHEHHS BiJ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI, - 3a3HadueHo B 1. 1
noctaHoBu [lmenymy BCY Bim 23 rpymas 2005 p. Nel2 «IIpo mnpakTtuxy
3aCTOCYBaHHS CyJaMd YKpaiHU 3aKOHOJABCTBA IMPO 3BUIHPHEHHS BiJ KPUMIHAIHHOI
BIJIMOBIAQIBLHOCTI», - 1I€ BIIMOBa Jep)KaBU BiJl 3aCTOCYBaHHS IIOJO0 OCOOU, KOTpa

BYMHMWJIA 3JIOUYMH, YCTAHOBJICHUX 3aKOHOM 00MeKEHb IIEBHUX IpaB 1 CBO6OI[ OIIAXOM
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3aKpUTTS KPUMIHAIBHOI CIPaBH, sIKe 3MA1MCHIOE cy/a y Bumaakax, nependauenux KK,
Ta y mopsaaky, BcranoBimeHomy KIIK. 3BimbHeHHS o0coOM Bim KpUMIHAIBHOI
BIIMOBIAQIBHOCTI Yy BuUMaakax, nepeadadennx KK, 3milicHIO€ BUKIIOYHO Cya Yy
MOPSIIKY, BCTaHOBJICHOMY ctatTsimu 6, 7, 7-1, 7-2, 8, 9, 10, 11-1 KIIK, mix gac
MONEPEAHBLOTO Ta CYAOBOTO PpO3TJISALY CIPaBH, amelsIiiHOro, KacamiiHoro 1
BUKJIIOUYHOT'O MPOBAKCHHS BIJMOBIAHO J10 cTaten 248, 282, 376, 400-1 ta m. 2 4. 1
ct. 400-4 KIIK.

IcHye GaraTo moOrIsIiB 11010 TPABOBOT MPUPOHN 3BUIBHEHHS BiJl KPUMIHAIBHOI
BiAMOBIAANBHOCTI. [laHyrOWOI0 TOYKOIO 30py € BIJIHECEHHS 3BIUILHEHHS BIJ
KpUMIHQJIBHOI  BIANOBIJANBHOCTI 10  (opM  peamizamii  KpUMIHAJIbHOI
BIIMOBIAAIBHOCTI. Jlesiki MpaBHUKM BBaXKAIOTh 3BIIBHCHHS BIJl KPUMIHAJIBHOT
B1IMOBIATLHOCTI 3aco0oM, crocoooM nudepenrtriarii KPUMIHAJIBHOT
BIMOBIAABHOCTI. [HIN K O0avaTh y 3BUIBHEHHI BiJ KpUMIHAJIBHOI BIAMOBIAAIBLHOCTI
JTOCSTHEHHST KOMITPOMICY MK Jep>KaBOIO 1 3J0YMHIIEM. Taki miaXoaud J0 MpaBOBOI
MPUPOIH 3BUIBHEHHS B1J KPUMIHAJIBHOI BIJIIOBIATBHOCTI, O€31E€PEUHO, MAIOTh [IPAaBO
Ha ICHYBaHHS, IPOTE 32 3MICTOM € CYNEpEeUTUBUMHU. Tak, SKIIO BU3HATH 3BUILHECHHS
Bl KPHUMIHAJIBHOI BIJAMOBIJAIBHOCTI OAHIEI 13 (opMm peamnizaiii KpUMiIHAIBHOI
BIIMOBINAIBLHOCTI B ii TpaguIiifHOMY PO3yMIiHHI, SIK HETAaTHBHOI peakilii Jep)KaBu Ha
BUMHEHUM 3JI0YMH, TO HEJIOTIYHHM BHJAETHCS 3BIJIBHEHHS OCOOM BIJI TOTO, YOIO 3a
yacoM 11e He HacTtano. KpumiHanbHa BiANOBIIAIBHICTh HACTAE 3 MOMEHTY HaOYyTTH
YUHHOCTI OOBHHYBAJLHUM BUPOKOM cyay. PakT MOpyLIEHHS KPUMIHAJIBHOI CIIPaBU
[0JI0 KOHKPETHOI O0cOo0M, 3aTpUMaHHs, B3SITTSA I1J BapTy, OOpaHHA IHILUX
3anmo01KHUX 3aXO/[IB HE MOXKHA BU3HABATH KPUMIHAJIBHOKO BIAMOBIIANbHICTIO. OTXeE,
3BITBHEGHHS BIJ BIJIOBIMAJIBHOCTI (haKTHYHO 30Ira€Thcsl 3a 9acoM 1 3MICTOM 13
3BIJILHCHHSM BiJl MOKapaHHs, 110 HIBEIIOE 17IeI0 «IPOIICHHS 0coOu 0e3 BUHECEHHS
OOBHMHYBAJIbHOTO BHUPOKY, NEPBICHO 3aKJIaJCHy B 1HCTUTYT 3BUIbHEHHS BiJ
KPUMIHAJIBHOI BIIMOBIIATLHOCTI». B niTepaTypi HEOAHOPA30BO 3BepTajiach yBara Ha
Il Ta 1HII HEJOPEYHOCTI CHIBBIJHOIICHHS KPUMIHAJIbHOI BIJMOBIIAJBHOCTI Ta
3BUIBHEHHs B Hei. Y TakoMmy pa3i Tpeba a0 BipaxoByBaTH KpPUMIHAJIbHY

BIJIMOBIAQIBHICTD 3 OUIBII PAaHHBOTO Yacy (K 1HKOJW BBaXKarOTh, 3 JHS BUYMHEHHS
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3JIOYMHY YH TOPYIIEHHS KPUMIHAJIBHOI CIPaBH, Y MPUTITHEHHS 10 KPUMIHATBHOL
BIJIMTOBIIAJILHOCTI), 00 BU3HATH, IO 3BUIBHEHHSI B1J] KpUMIHAIBLHOT BiIITOBIAILHOCTI
He € aHl (popMoro, aHi CTadi€ero peasizalli KpUMiHAJIBLHOI BIAMOBIAAIBHOCTI.

He w™oxHa 0OroguTHCh 3 THM, IO 3BUIBHEHHSA BiJ KPUMIHAJIBHOT
BIIMOBIAQAIBHOCTI € 3acoboM 4Yu cmocoOoM  jaudepeHIanii  KpuMiHaIbHOT
B1IIIOB11aJIbHOCTI. 3arajJpbHOBH3HAHO, 10 nudepeHIianis KpUMIHAJIBbHOT
BIJIMOBIAAIHOCT]I  3[IMCHIOETBCS HA 3aKoOHOJAaBuyoMy piBHI. Ha it craxii
3aKOHOTBOPYOrO0  TPOIECY MOJCNIIOIOTHCA  PI3HOBUAM  CYCHUIbHO-HEOE3MEUHOT
MOBEMIIHKU (3JI0YMHIB), BU3HAYAIOTHCA iX TUIOBI 00’ €KTHUBHI 1 Cy0’ €KTHUBHI O3HAKH, a
TaKOK ONTUMAaJbHI BUIU 1 PO3MIPH KPUMIHAJIBLHOTO NOKapaHHs. BiamoBigHo 10 4. 2
cT. 44 KK, 3BUIbHEHHS BiJ KpUMIHAJIBHOI BIAMOBIAILHOCTI MOKIAJCHE BUKIIOYHO HA
CyIlY, SKl TIOBHHHI JISITU B MOPSAJKY, BCTAHOBIEHOMY KPUMIHAJIBHO-TIPOLIECYATbHUM
3akoHOo/IaBcTBOM. CyJ1 He U(epeHIIiroe KpUMIHAIBHY BIMOBIIANBHICTh, OCKUIBKH HE
€ cy0’€KTOM Takoi AisUIbHOCTI. BiH 1HAMBIAYyali3y€e BIANOBIIAIBHICTh Y KOHKPETHOMY
BUIMAJKy WIOA0 OKpemMoi ocoOu (oci0) mnuisixoM Kpaimiikamii BYMHEHOTO 1
MPU3HAYEHHS KPUMIHAJIIBHOTO MMOKApaHHs, a, 332 BU3HAYEHUX Y KPUMIHAIIBHOMY 3aKOHI
MiJICTaB, MOXKE 3BUIBHUTH TaKy OCO0Y BiJl KpUMIHAJIbHOI BIJAMOBIJAIBLHOCTI.
3BUIBHEHHSI BIJT KPUMIHAIBHOT BIJMOBIAAIBHOCTI HE MOXKE pPO3TIAIATUCH SIK
KOMITPOMIC MIDX JEp>KaBOIO Ta 0C000I0, sSika BUMHWIIA 3JIOYMH. XapakTep MyOJiuHO-
BJIQJIHUX TPABOBIAHOCHH B c(epl KPUMIHAIIBHOTO TpaBa HE 3aJMIIaE 0CO0l HISKUX
MOKJIMBOCTEH IIOAO0 KOMIPOMICY 3 JepkaBoro. Kommpomic, 3a CBO€IO MPHUPOIOI0,
nependavae JOCATHEHHS B3a€EMONPHHHATHOTO PIIIEHHS Ha 3acajaxX IOCTYIIOK,
3MEHIIEHHI BHUMOI KOXHOi 13 CTOpiH cCycHniibHOro KoH(pikTy. J[lepkaBa, sk
a0CONIOTHO JOMIHYIOUHMM Cy0’€KT TyONIYHUX TPABOBIJHOCHH TIAKOPEHHS 1
MOCIyXaHHs, HE Ma€ IMOTPeOM ITOMOBISATUCS 3 I1HIIUM CYO’€KTOM. YTIM, 3ajIs
CTUMYJIIOBAHHS COIIAIbHO-KOPUCHOI TTOBEIIHKH, peaizailii IpUHIUIIB TyMaHI3My Ta
€KOHOMIi KPUMIHAJILHOI pempecii, HE BCTAHOBIIOIOTHCS MOJENI TMO3UTHBHOL
MOCTKPUMIHAIBHOI TOBEIIHKU, IO 3a0XOUYIOThCS 3BUIBHEHHSM BiJ] KpUMIHAIBHOI
BIJIMOBIAAIBHOCTI, aJie 1l HOPMH HE € Pe3yabTaTOM B3aeMHUX ycTynok [1327, ¢.230].

ComiaJibHUM  TIPU3HAYEHHSM  1HCTUTYTY  3BUIBHEHHS Bl  KPUMIHAJIBHOI
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BIJIMOBIIATLHOCTI, - 3a3Ha4ae A B. €HmonbiieBa, — € peamizailis mpaBa Jep>KaBu Ha
MIPOIIEHHS 0COOM, SIKa BUYMHWJIA 3JIOYHMH, TOOTO BiIMOBA Bijl BU3HAHHS 1i BUHHOKO y
BUPOKY CYIy, BiJ 3acy/keHHs (ocydy Jep:kaBoro) 1 mokapanHs. [lpu mpomy, 3a
3araJbHUM TPAaBUIIOM, JIep>KaBa BiIMOBIISETHCS 1 BiJl 3aCTOCYBaHHs JI0 Takoi ocoOu
THIIMX 3aXO0/I1B IEpKABHOTO a00 TPOMaIChbKOTO BILTUBY. JlepkaBa mpoiiae ocooy, sika
BYMHUWJIA 3JI0YMH, TaKUM YHMHOM TMPOSIBISiE€ 1O HEI JOBIpY Ta pPO3PaxoBye Ha
3aKOHOCIIyXHSHY TIOBEIIHKY B MailOyTHhOMY. 3BUIBHEHHS BiJl KpHUMIHaJIbHOI
BIIMOBIAILHOCT] CBIAYMTH IIPO BUOAWIMBE CTaBJICHHS 10 OCOOHM, MOXKJIMBICTD
JOCSTHEHHsSI 1€ KpUMIHAJIBHOI FOCTULII 0€3 3acy/KEeHHsS BHUHHOI ocolu i
MMOKapaHHS.

OcraHHIM dYacoM CTaBIATh I CYMHIB MaTepiaJIbHO-TIPABOBY MPHPOIY
IHCTUTYTY 3BUIBHEHHS BIJ KpUMIHaJIbHOI BianoBiganbHoOcTi. Tak, JI. T'omoBko, JI.
XpycioBa MPONOHYIOTh 3aMIHUTH KPUMIHAJIBHO-TIPABOBUHN 1HCTUTYT 3BIJIbHEHHS BiJ
KpPUMIHAJIBHOI  BIJAMOBIJAJBHOCTI  IPOIECYaJIbHUM  1HCTUTYTOM  BIJIMOBH  Bif
KPUMIHAJIBHOTO MepeciiayBaHHs, EePEeAaBIlId MPaBO OCTATOYHOI'O BUPIIIEHHS I[bOTO
MUTaHHA 10 KOMIETEHIIT OpTraHiB JII3HAHHS Ta JOCYAO0BOrO CiifcTBa. Takuil miaxig €
HEMpUUHATHUM. BiH mnopymye necarupiyusiMu  chopmMoBaHUM  OamaHc MK
MaTepiaJIbHUMH TIJICTaBaMH Ta MPOIECYaJbHUM TIOPSIKOM 3BIUIBHCHHS — BIJ
KPUMIHAJIBHOI BIAMOBIAQIBHOCTI. 3B'SI30K HOPM 1 1HCTUTYTIB MK KPUMIHAJBHUM 1
KPUMIiHAJIBHO-TIPOLIECYATBHIM TIPABOM TPOSIBISIETHCS HAcaMIIEpea Y TOMY, IO BOHU
CHIBBIAHOCATHCS SIK 3MICT 1 hopMa MpaBOBUX SBUIL. MaTepialbHO-TIPaBOBI BITHOCUHU
3BIJILHEHHS Bl KPUMIHAJIBHOI BIAMOBIAAJIBHOCTI PEaTi3yIOThCA BHUKIIOYHO 4Yepe3
npouecyanbHy  GopMy, KpPUMIHAJIBHO-TIPOLECYaNIbHI  NPABOBIAHOCHHHU. Tomy,
O€3MiICTAaBHUMH €  TBEP/DKEHHS, 10  «3BUIBHEHHS  BIJ  KPUMIHAJIBHOTO
nepeciiyBaHHs» y KOHTEKCTI Teopli mpoiecy Hajaaao O MOXJIMBICTH 11 MUTAHHS
BUPINTYBaTH Ha CTa/il JOCYOBOTO CIIJCTBA Ta YHUKHYTH 11101 HU3KUA HETIOPO3YMiHb,
[0 BUHUKAIOTh Ha MPaKkTHUI». KoMmpomiCHUM € TOTrNsa Ha TPaBOBY MPUPOIY
3BIJILHEHHS BiJl KPUMIHAJIBHOI BiAMOBIAANRHOCTI A.B. €HI0/bI1IEBOI, SIKa TPOIOHYE
pO3TsAaTi 3BUIBHEHHS BiJ] KPUMIHANBHOI BIAMOBIJAIBHOCTI SIK KOMILUIEKCHUH,

MDKTraay3eBH KpUMIHAJIBHO-TIPABOBHH 1 KPUMIHAIBHO-TIPOLIECYATIbHUM 1HCTUTYT, 1110
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€ MaTepilaIbHO-TIPOIECYAIbHAM SIBUIIEM 1 BKJIFOYA€ B ce0e CUCTeMy KPUMIHAIBHO-
MPABOBUX 1 KPUMIHAIBHO-TIPOLIECYAIbHUX HOPM, PETYNIOIYHUX OJHOPIIHI CYCHUIbHI
BITHOCUHH, CYTTIO SKUX € MPOILIEHHS JEPXKaBOI O0COOM, Sika BUMHWIIA 3JI0OYMH, Ta
MpaBOMIpHA peatizallis y BUTIISAAl KOMIIETCHTHUX JIEPKaBHUX OPTraHiB 1 1X TOCAIOBUX
0Cci0 HaJeKHOTO iM MpaBa 3aKpUTTSI KPUMIHAIBHOI CIpaBU ab0 KPUMIHAJIBHOTO
nepeciiiTyBaHHS.

JIist  po3yMiHHS TPUPOAX 3BIIBHEHHS BiA BIATOBITAIBHOCTI CYTTEBOTO
3HaUYC€HHS HaOyBalOTh «3arajbHa IIJCTaBa» BIJIMOBHU BIlJ KPUMIHAJIbHO-TIPABOBOTO
o0TsbkeHHA. Tak, oOJHA TIpyna TNpPaBHUKIB BBa)Ka€, M0 3BUIBHEHHS Bij
BIJINOBIJIAJILHOCT] TOJISATAE Y 3BUIBHEHHI B1J HETaTUBHOI OLIIHKU MOBEIIHKH OCOOHU y
(dbopmi 0OOBUHYBAJILHOTO BUPOKY CYAY; JIPYTl 3a3HAYAIOTh, 10 3BUILHEHHS MOJIATAE Y
BIJIMOB1 JiepaBU B 0cCO0l BIANOBIIHOIO KOMIIETEHTHOTO oOpraHy (cyay) BiA
3aCTOCYBaHHS 3aXO/1B KPUMIHAJIBLHO-TIPABOBOTO XapakTepy A0 OCOOH, sika BUMHUIIA
3JIOYUH; TPETI BKa3YyIOTh, 110 3BIJILHEHHS 0COOHW B1JI KPHUMIHAJIBHOI BIAMOBIAAILHOCTI
3IMCHIOETBCS 4Yepe3 CYTTEBE 3HIKEHHS a00 BTpaTy CYCHUIbHOI HEOE3MeYHOCTI
TISTHHSAM 200 0c00010, siKa Horo BunHUIa. OCTaHHS TOYKA 30pYy € OUIBII MOCIIIIOBHOIO
Ta BiI0Opaka€e MPaBOBY CYTHICTH Ta 3HAYCHHS TTO3UTUBHOI TTOBEIIHKH.

CycninpHa HEOE3MEeUHICTh € HAWBAKIIUBIIIOW COIIAIbHOK O3HAKOIO 3JI0YMHY,
aka, Ha nymky FO.I. JlsmyHoBa, BimoOpaxkae 00’€KTUBHY BIIACTHUBICTH 3JIOUHHY
3amo/iiroBaTH ab0 CTBOPIOBATH 3arpo3y 3amoJisIHHS IIKOJIU CYCHIJIbHUM BiJHOCHHAM,
1[0 OXOPOHSIOTHCS KPUMIHAIBHUM 3aKOHOM, Ta MPU3BOJIUTH JI0 HACTAHHS CYCIIJIBHO-
HEOEe3MEeYHUX HacHiKiB. ['OJOBHUM KpUTEpieEM, SKAW BH3HAYAE CYCIUIbHY
HEOE3MEeYHICTh 3JI0YMHIB, € 00’€KT 3104uHy. CycrniibHE BiJIHOIIEHHS, K€ BUCTYIAE
00’€KTOM 3JIOUMHY, - CKJIaJHE COIliaibHE YTBOPEHHS, IO SBIJIIE COOOI0 HEPO3PUBHY
€IHICTh Horo enemeHTiB. Ocoba, ik Cy0’€KT CyCHiIbHOTO BIAHOIICHHS, BOJHOYAC, € I
00’€KTOM  KPUMIHAIBHO-TIPABOBOI  OXOPOHHW. 3aCTOCYBaHHS 3BUIBHEHHS  BiJ
KpPUMIiHAJbHOI BIJAMOBIIAJIBHOCTI 3a TI€BHI 3JI0YMHHM, IO, SK IPABHIO, HE MAarOTh
3HA4YHOI CYCHUIbHOT HEOEe3MeYHOCTI (3J0UYMHM HEBEJIHKOI TSKKOCTI abo cepeaHboi
TSOKKOCT1), CBIIYUTH MPO BIACYTHICTh HE3BOPOTHHUX 3MIH Y CTPYKTYpi OO0’ €KTiB

KPUMIHAJIbHO-TIPABOBOi  OXOpoHH. Ilo3UTHBHE BTpydaHHS OCOOM, KA BYMHUIA
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3JI0YHH, 13 COILIAJIbHO-KOPUCHUMH JiSIMH, CTIPSIMOBAHMMH Ha IMUPE KasTTS, aKTHBHE
CIPHUSHHS PO3KPHUTTIO 3JI0YMHY, TTOBHE BIIIIKOMAYBAaHHS 3aBIaHUX HEIO 30WTKIB a0o
YCYHEHHs 3amoJisiHO1 IIKOJW, 3a3BUYai, IOHOBIIOE CYCIUIbHI BIJHOCHHH, IIIO
3a3HAIM TIOLIKO/KEHHS BUYMHEHHUM 370YMHOM. Jlpyruil 00’€KTHBHHM KpuTEpiid
CYCIIUJIBHOI HEOE3MEeYHOCTI MOJATae y 3MI0YMHHUX HacHigkax. 3 OoJHOTO OOKY, BOHH
HaWTICHIIIIMM YWHOM IIOB’SI3aH1 13 CYCIMUIBHUMHU BiJHOCMHAMH, a 3 IHIIOTO, MalOTh
camMoCTiHEe 3HAYeHHs, iX BUJI 1 pO3MIip BU3HAUYEH] Y 3aKOHI.

Ha miHimizarito cycniabHO-HEOS3MEeUHUX HACTIAKIB, BIAIIKOAYBAHHS 3aBIaHUX
30UTKIB, NPUMUPEHHS 3 MOTEPHUIMM CHOPSIMOBAaHUN KOMILIEKC IO3UTHBHOI
MMOCTKPUMIHAJILHOI TOBEIIHKM 0COOM SIK (DAKTUYHOI TIJACTaBU 3BUIBHEHHS BIJ
KpUMiHaJbHOI BignoBigansHOCTl. CycminbHa HeOe3meyHicTh oco0u, 1o Oyra
MPOSIBJIEHA Y 3JI0YMHI, MTOBHICTIO HEUTPAJI3Y€EThCS MO3UTHBHOIO MOBEIIHKOIO 0COOM,
o poOuTh Oe3ray3AuM 1 HEIOPEUYHHM peajbHE 3aCTOCYBaHHS KPUMIHAJIBHO-
MpaBOBOTO  OOTsDKEHHS.  TakuM  YMHOM,  3B8iIbHEHHS  6I0  KPUMIHAILHOL
BION0OGIOANLHOCMI €  3A0X0UYBANBLHOW  PEaKyicro  0epicagu Ha  NO3UMUBH)
NOCMKDPUMIHAILHY NOBEJIHKY 0cobu, Cc8iouums npo empamy Helo CYCHIIbHOL
Hebe3neuHocmi ma nojsieae 'y B8i0MO8I 8I0 3ACMOCYB8AHHA VCIX, NnepeddaueHux
3aKOHOM, 0OMedCceHb npas i c60600 0cobu, AKA GUUHUILA 3TOUUH.

2. Y 3aranpnii yactuai KK mepenbaueHo ciM pi3HOBHIIB 3BUIBHEHHS BiJl
KPUMIHAJIBHOI BIJMOBIAANBHOCTL: 1) y 3B'I3Ky 3 nAiloBUM KadtTsMm (cT. 45); 2) y
3B'SI3Ky 3 MPUMUPEHHSM BUHHOTO 3 motepriauM (cT. 46); 3) y 3B'I3Ky 3 mepenadyecio
ocoOu Ha opykH (CT. 47); 4) y 3B's13Ky 13 3M1HOIO 00CTaHOBKH (CT. 48); 5) y 3B'3KY 13
3aKIHYEHHSIM CTPOKIB JTaBHOCTI (cT. 49), 6) 13 3aCTOCYBaHHSIM MPUMYCOBHUX 3aXOJIIB
BUXOBHOTO XapakTepy M0 HEMOBHOMTHIX (cT. 97), 7) y 3B’SI3Ky 13 3aKiHUCHHSAM
CTPOKIB JaBHOCTI J0 HEMOBHOMITHIX (cT.106). 3BibHEHHS BiJl BIAMOBIIAJIBHOCTI €
320XOUyBaJbHUMU HOPMaMHd, 110 CTHUMYJIOIOTh TO3UTHBHY MOCTKPUMIHAIBHY
MOBEIIHKY 0co0u. Po3risiHeMo okpeMi pPi3HOBUIM 3BUTLHEHHS BiJl KPUMIHAJIBHOI
BIJIMOBIATBHOCT], 3BEPTAIOUM OCHOBHY YyBary Ha TEpelyMOBU Ta IiJICTaBU

KPUMIHATBHO-TIPABOBOT0 320X0UEHHS 0 TO3UTUBHOI MOBEIIHKH.
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3. 3sinbHenHs 8i0 KPUMIHATILHOL 8I0N0BIOAILHOCMI Y 36 'A3KY OIUOBUM KASAMMIM
nepenbauene y cr. 45 KK, nme 3asmadeno: «Ocoba, sika BIepIe BUMHWIIA 3JIOYHH
HEBEJIMKOT TSHKKOCTI a00 HEOOEPEe)KHUH 3JIOUMH CEPEIHBOI TAKKOCTI, 3BUILHIETHCS
BiJl KpUMIHAJIBHOI BIiJIMTOBIJAIBHOCTI, SKIIO BOHA TICIS BYMHEHHS 3JI0YMHY IIHPO
MOKasijacs, akTUBHO CIPUsIIA PO3KPUTTIO 3JI0YMHY 1 TOBHICTIO BIIIKOIyBajia 3aB/IaHi
HEro 30MTKH a00 yCyHYJIa 3aloisaHy Koay». [lepeqymoBaMu boro 3BijibHEHHS €: 1)
BUMHCHHS 3JIOYMHY BIEpIe; 2) BYMHEHHS 3JI0YMHY HEBEIUKOI TSHKKOCTI abo
HE00EpEeKHOTO 3JI0UHUHY CEPEIHbOI THKKOCTI. Oc0o0010, sika BUMHMIIA 3JI0UYHUH BIEPIIIE,
BBA)KA€THCS TaKa, KOTpa paHillie B3arajil He BUMHsIIA OyAb-sKUX 3JIOYMHIB 200 paHIIlIe
BUMHUWJIA 3JI0YWH, TIPOTE B YCTAHOBJICHOMY 3aKOHOM TOPSAKY CYIUMICTh OYyJIO 3HSTO
abo moramieHo. BuuHeHHs TpuBaro4oro abo MPOJOBKYBAHOTO 3JIOUYHMHY, JIBOX a00
OlsIbllIe 3JI0YMHIB, SIKI YTBOPIOIOTH 17€aJIbHY CYKYIHICTh, HE MOKe OyTH NEPENOHOI0
st 3actocyBaHHs cT. 45 KK. Tako, Bhepiie BYMHEHUM BBaXKA€THCS 3JI0YUH,
BUMHCHUN TICIs 3BUIBHEHHS OCOOM BIJ KPHUMIHAJIBHOI BIJANMOBIIAIBLHOCTI, Ha
miJicTaBax nepeadoadeHux cr.ct. 45, 46, 47, 48, 49, 86, 87, 4. 1 ct. 97, 106 KK. Came
npo Taky curyaniro 3raaye O.0. JlynopoB MO0 3aCTOCYBaHHSA 3a0X0UYyBaJIbHOTO
npunucy 4. 4 cr. 212 KK, ne 3a3HadeHo, 1mo ocoba, sika BIEplle BUYMHUIIA JISTHHSA,
nependadeni 4. 1 12 ct. 212 KK, 3BUIBHAETBCSA Bl KPUMIHAJIBHOI BiATOBITAILHOCTI,
SIKIIIO BOHA JI0 NMPUTATHEHHS 10 KPUMIHAJIBHOI BiATOBIIAIBLHOCTI CIJIaTHJIA TTOAATKH,
300pu (00OB’SA3KOBI IIATEX1), @ TAKOXK BIJIIKOAYBaJla IIKOAY, 3aBJIaHy JEpPXKaBl ixX
HECBOEYACHOO CIIaTO0 ((hIHAHCOBI CAHKIIII, TTeHs). 3 1€l MO3UIli€r0 He 3roaHi .
Kypam ta M. Hodde, siki BBaKaI0Th, 0 HE MOXKHA HEOOMEKEHO 3BIIBHATH 0CI6 Bij
KpUMIHAJBHOI BiAMOBiAaabpHOCTI. Mu niarpumyemo nozuiito O.0. Jlynoposa. OgHum
13 IOpUIMYHHUX HACHIJKIB 3BUIBHEHHS B KPUMIHAJIBHOI  BiAMOBIAANBHOCTI
BU3HAYAETHCS T€, WO ()aKT BUMHEHHS 3J0YMHY BTpayae OyIb-K€ KpHUMIHAJIbHO-
nmpaBoBe 3HaueHHs. HaOpaHHS 3aKOHHOI CHJIM TMOCTAHOBOIO (YXBaJOIO) CyAy IMpO
3BUTBHEHHSI OCOOM BiJ] KPUMIHAIBHOI BIMOBIJAIBHOCTI € aKTOM, IO CBIIYUTH TIPO
OPUNUHEHHS KPUMIHAJIBHO-TIPABOBOTO BIJHOIIEHHS MK OCO00I0, IO BYMHHWIA
3JI0YHH, 1 JeP’KaBo0. 3 I[bOTO MOMEHTY 0co0a HeMae 3000B’sA3aHb TIEpe JeP:KaBOIO

3a 3JI0YMH, HEMAa€ KPUMIHAJIBHO-TIPABOBUX OOTsKeHb. OCKIIbKH 3BIUIBHEHHS BiJl
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KPUMIHAJIBHOT BIJMOBIATLHOCTI MOXKE€ MATH MICIE JHIIe 10 HaOpaHHS 3aKOHHOI
CHJIH OOBUHYBAJIBHUM BHUPOKOM CYAY, TO 0C00a, sIKa 3BUIBHSIETHCS BiJ KpUMIHAIHHOT
BIJIMOBIJATBHOCT1, BBAXKAETHCS TaKOIO, 10 HE Mae cyaumocti. [IpuponHo, 1mo npu
HEOJHOPA30BOMY 3aCTOCYBAaHHI JI0 OJTHOTO 1 TOTO CaMOro MPaBOMOPYIIHUKA CT. 45
KK, i ceHc, K nmpodUIaKTUYHOTO 3HAPSIIA 3HUKYEThCS. X0Uua TaKUWA CTaH pede i
BiIoOpaka€ HU3bKY €(EKTHUBHICTb MPOTHUJII PEIUMBY 3J0YMHIB, aje BIAMOBIIAE
MPaBOBIN MPUPOII OLIBIIIOCTI BUIIB 3BUIBHCHHSI BiJ] KpUMIHAILHOT BiIMTOBIJATBHOCTI 1
MpakTulll ix 3acrocyBaHHs. He MokHa mnoroauTuch 13 mnponosuuismu A.B.
€unoneueBoi, A.B. Capuenka, B.®. IllenenbkoBa Ta I1HIIUX TPO JOUUIBHICThH
CKAaCyBaHHsSI BKa3iBKM IIPO BYMHEHHS OCOOOI0 3JI0YMHY «BIIEpIIE» SK OJHIEI 3
repeyMOB 3BIILHCHHS BiJl KpUMIHAJIBHOI BIIMOBIAAIBHOCTI.

3acTocyBaHHS MOBTOPHOIO 3BUILHEHHS 32 OJIMH 1 TOM e 3JI0YMH € AJIOTIYHUM 1
HEJIOIIUIBHUM, OCKITBKM HE CcHpuse MeTi 3anmobiranHs 37mouuHHOCTI. [InsxiB
BUpIIIEHHS 1I1€1 cuTyarii npononyeThes Aekuibka. Tak, O.®. Kositiai, O.B. Hanen,
P.P. llakipoB Ta iH. 0ayaTh y TaKOMY IOJOKEHHI YITKY MO3ULII0 3aKOHY, a TOMY
oco0a, 3BUIbHEHA BiJ BIJIMOBITAIBHOCTI, € TAKOIO, IO PaHIIIe 3JI0YMHIB HE BUMHSIA 1,
BIIMOBIJTHO, MOE HEOOMEKEHO 3BUIBHATHUCS BiJl KpUMIHAIBHOT BIAMOBIATBHOCTI. 3a
normsimamu - X JI. Amikneposa, FHO.B. baymina, O.0. XwutHoro Ta iH., Tpeba
nepea0avyuTH YMOBHICTh 3BUIBHEHHS BUHHOTO BiJl BIAMOBIAQJIBHOCTI JIJIsi TOTO, 11100
BiH TICJs 3BUIBHEHHS BiJi KPMMIHAJIBHOI BIJIMOBIAAIBHOCTI JABa-TPU POKU BITUYBaB
HaJ co0O0I0 HE3pUMUN MeY KPUMIHAJIBHOTO 3aKOHY Ta YITKO YSIBISB, IO L€l Med
HEMUHYYE OITyCTHTHhCS Ha MOro TOJIOBY, SKIIO BiH MOPYIIUTh YMOBH CBOTO
3BIJILHEHHS BIJl KpUMIHAJIBHOI BIAMOBIAQIBHOCTI. [HImmMM nwissx mpononyoTs O.0.
Hynopos, B.K. [dyronos, C.I'. Kenina Ta iH., SiKi BBaKaOTh 32 JOIIILHE OOMEXHUTH
TEPMIH TOBTOPHOTO 3BUIBHEHHS BIJI KPUMIHAJIBHOI BIJAMOBIJAIBHOCTI CTPOKOM
TABHOCTI TPHUTSATHEHHS 10 KPHUMIHAJIBHOI BIiAMOBIJAIBLHOCTI 3a paHille BUYMHEHHUIH
3JI0YHH, CKKIMO, Y TpH a0 I’SATh POKIB MiC/Isi HAOpaHHS 3aKOHHOI CHJIM TTOCTaHOBH
(yxBaJIM) Cyay TIPO 3BIJILHEHHS 0COOM BiJl KPUMIHAJIBHOI BIJMIOBIIAIBHOCTI 32 3JI0YUH
HEBEJIMKOi abo cepeHboi TsHKKOCTI. OCTaHHS JAyMKa 3aciyroBY€ Ha MIATPUMKY Ta

HaBCACHHA AO0JaTKOBHX apI‘YMeHTiB Ha CBOIO KOPHUCTL. CTpOK ,HaBHOCTi IIPUTATHCHHSA
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70 KpUMIHQJIBHOI BIJIMOBIJATBHOCTI 3a paHille BYMHEHUH 3JI0YWH, 10 3aKIHYCHHS
nepediry SKOoro TOM, XTO BUMHHB BIAMOBIIHUIN 3JI0YMH HE MOXE MPETCHIyBaTH Ha
MOBTOPHE 3BUIBHEHHS BiJ BIAMOBIAAIBHOCTI, 3 OJHOTO OOKYy, HIHCHO € JIOCUTH
TPUBAIMUM 1 JOCTATHIM 1100 BIEBHUTHUCS Y MO3UTUBHUX 3MiHaX 0COOHU 3BUILHEHOTO, 3
THIIIOTO, - BUBAYKEHUM 1 IEPEKOHJIUBUM, 11100 HE 3aCTOCYBATH MOBTOPHOTO 3BUILHEHHS
7m0 ocib, sAKI He BUMpaBAAIM JIOBIPH JIEp>KaBU 1 3HOBY BUYHMHWIA 3JIOYHH.
BcranoBiieHHS TepMmiHy, TIPOTSITOM SKOTO 0co0a HE MOXE 3BUIBHATHCS Bij
KPUMIHAJIBHOI BIJIMOBIJIAJILHOCTI, (PAKTUYHO TMPHUPIBHIOE TaKy OCOOY 3a MPaBOBHUM
CTAHOBMIIIEM JI0 THUX, XTO paHille B3arajl He BUMHSB 37104MHIB. [IpupoaHiM BUTTIs A€
nuepeHIInoOBaHMN TIAX1 HI0JI0 CTPOKIB OOMEXEHHS 3BUIBHEHHS Bl KPUMIHAIBHOI
BIJINMOBIJIAJILHOCT1, TPUBAIICTh SIKOT'O 3YMOBIIIOETHCS TSKKICTIO BUMHEHOTO 3JI0YUHY.
3a3HaueHe MOJIOKEHHsI MOrIo O 3HaiTu Micie y cT. 44 3aranbnHoi yactuni KK, mo
AKOI BapTO BBECTU HOBY YACTHUHY TPETIO B HACTYMHIN penakuii: «3. [lonoowcenms
yacmuHu nepuioi yiei cmammi He NOWUPIOIOMbC HA 0CO0Y, KA NIC/s 36I1bHEHHS 610
KPUMIHAIbHOL  8I0N0BIOANLHOCMI, NPOMAOM CMPOKI8 O0ABHOCMI, BCMAHOBIEHUX
cmammeio 49 yvozco Kooekcy, guununa Houtl 3104umny.

Jpyroro nepeayMoBOIO 3BUIbHEHHSI 0COOM B1Jl KPUMIHAJIBHOI BIANOBIAAIIBHOCTI €
BUMHEHHS 3JIOYMHIB BIJNOBIAHOI TSDKKOCTI, HE3aJIEKHO Bl TOro, 3aKiHYEHI 4YH
HEe3aKIHYeH1 BOHM OYJIM, BUNHEHUN OJTHOOCIOHO YM y CIIBYYacTi. 3TiHO 3 4. 2 CcT. 12
KK, 37104MHOM HEBEIMKOI TSKKOCTI € 3JI0YMH, 3a KU mependadyeHe MOKapaHHA y
BUTJISII 1T030aBJIEHHS BOJII HA TEPMIH HE OUIbIIE TBOX POKIB, a00 iHIIE, OUTBII M SKe
MOKapaHHs, a y BIANOBIAHOCTI 3 4. 3 cr. 12 KK, 3704unHOM cepelHboil TSKKOCTI €
3JI0YMH, 3a SIKUW nependadeHe NoKapaHHs y BUIJISI M030aBICHHS BOJII HAa TEPMIH HE
Outbmie m'saTH pokiB. OCOOJIMBICTIO BUMHEHHSI 3JIOYMHIB CEPEIHBOI TIKKOCTI €
HEOOEpEeXHICTh K (opMa BHUHH, 32 SIKOIO JOMYCKAEThCS 3BUIBHEHHS Yy 3B SI3KY 3
niioBuM kastTsM. 3 2001 mo 2008 pp. Take 3BUIBHEHHS OYJI0 MOKIIMBE JIUIIE 32
BIIEpIIIC BYMHEHHWHM 3JI0YMH HEBEIMKOI TSDKKOCTI. B miTepaTypi HEoIHOPa3oBO
BUCJIOBJIIOBAJIOCS] TIPOIO3UIIS TMOIIMPEHHS 3BUIBHEHHS TpPU AIMOBOMY KasTTl Ta
OPUMHUPEHH] 3 MOTEPIIINM 1 Ha BUIMAJKU BUYMHEHHS 3JI0UYMHIB CEPEIHBOI TSHKKOCTI.

3akonoM Ykpainu Bij 15 kBiTHS 2008 p. «IIpo BHecenHs 3MiH 10 KpuminanbHoro Ta
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KpuminanbHO-TIpoIieCyanbHOTO KOACKCIB YKpaiHU LI00 TyMaHi3alii KpUMiHaJIbHOI
BIJIMOBIIAJTLHOCTI» i IIOTO 3BUILHEHHS, & TAKOX y 3B’S3KYy 3 NMPUMHPEHHSIM 3
MOTEPHIIMM Ta 3BUILHCHHSM BiJ] KpUMIHAIBHOI BIAMOBIAAIBHOCTI HEIOBHOJITHBOTO,
Oyrna mommpeHa Ha HeoOepekH1 3JI0YMHU CepeIHBOI TSHKKOCTI. BUMHEHHS 35104MHY
CepeaHbOl  TSIKKOCTI 3  HEOOEpEeKHOCTI MOXJIuWBE y  ¢Gopmi  3JOYMHHOI
CaMOBIICBHEHOCTI Ta 3JIounMHHOI HemoOanocti (4. 1 cr. 25 KK). IlpobGrmemarwuiri
HeoOepexHoT (OpMH BHHHM TPHUCBAYCHA YWMaja KUIBKICTH POOIT BITUM3HSHUX
MPaBHUKIB. 32 YMOBH PIBHOCTI 1HIIUX OOCTaBUH BUYMHEHHS 3JI0YMHY 3 HEOOEPEHKHOCTI
€ MIOKa3HUKOM, IKMI CYTTEBO 3HUKYE CYCHIIbHY HEOE3NEUHICTh BUMHEHOTO.

VY neskux BuUNaJKax HasBHA CkjagHa (mmojaBiiiHA) a0o 3MimaHa ¢opma BHHH.
CxmanHa (3MimaHa abo mojBiiiHa) QopMa BUHM Tiependadyae pi3HE TCHUXIYHE
CTaBJICHHS 0CO0M y opM1 YMHCITY Ta HEOOEPEXKHOCTI 10 PI3HUX 00'€EKTUBHUX O3HAK
OJIHOTO ¥ TOTO  3710unHy. OOrpyHTOBaHOIO € Touka 30py JI.M. KpuBouenko, 1o npu
BUPIIIEHH] IILOTO THUTaHHS HEOOXIIHO MAaTH Ha YyBa3l HASBHICTh y YUHHOMY
3aKOHOJIABCTBI TAKUX CKJIAI1B 3JI0UYHMHIB, B IKUX 00’€KTUBHA CTOPOHA CKJIAy 3JI0YUHY
MOEHY€E NEKIJIbKAa BHUJIB MIKIIJIMBUX HACTiAKIB. BianmoBigHO, cy0’€KTHUBHA CTOpPOHA
[MX 3J0YMHIB TaKOX ckiagHa. Hepinko xapaktep 1 GOpMHU MCUXIYHOTO CTABIICHHS
oco0u 110 caMOro CyCIiIbHO-HeOe3meyHoro misiHHA (il a0o Oe3disIbHOCTI) He
30iraroThbes 3 PopMOI0 M XapaKTepoM TCUXIYHOTO CTABJICHHS OCOOM JO IIKIIIMBUX
HACHIAKIB ii JiAHHS. Bupaerbcs LIUJIKOM MNPaBOMIPHUM NP aHami3l 3J0YUHIB 3i
CKJIQJTHOIO 00’ €KTUBHOIO CTOPOHOIO BCTAHOBIIIOBATHU TICUXIYHE CTaBIIEHHSI 0COOM SIK
70 CyCHiIbHO HeOe3meyHoro JissHHS (A1 abo Oe3MisUIbHOCTI), TaK 1 0 MIKIIJTUBUX
HACIIIKIB.

VY BITYM3HSHOMY 3aKOHOAABCTBI BUIUISIIOTH JABI TPYNHU 3JIOYMHIB 31 CKIAIHOIO
(3mima”or abo nojBiHOW) dhopmoro BuHM. [lepiry ckianarTh 3I04MHU, OB’ sI3aH1
3 MOPYIIEHHAM SKUX-HEOyab mpaBwi Oe3neku. Cami mo cobi, OKpEMO Bij HACIIJIKIB,
BOHU € AJMIHICTPATUBHUMH YW JUCIUIUTIHAPHUMH TPABOMOPYIICHHSIMH, 1 TUTBKH
HACTaHHS CYCHIJIbHO-HEOE3MEUHUX HACHIJIKIB, MOB’SI3aHUX 3 JISSHHSIM, POOUTH BCE
BUMHEHE 37I0YMHOM. Jl0 TakWx 3704YMHIB HAJICKUTh, HAMPHUKIIA], TOPYIICHHS BUMOT

3aKOHOJABCTBA MPO OXOPOHY Mparli, AKII0 BOHO 3aM01s/10 3aru0es Jrie ado iHII
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TsDKKI Hacaiaku (4. 2 c1. 271 KK); nopymienns npaBui 0e3neKku T0p0oKHbOTO PyXy UM
eKCIUTyaTarii TPaHCTOPTY 0c00aMH, M0 KEePYHTh TPAHCTIOPTHUMHU 3aco0aMu, SKe
CIIPUYMHUIIO CMEPTh a00 TSKKI TUIeCH1 ymko/keHHs (4. 2 cT. 286 KK); nmopymenns
YUHHUX Ha TPAHCIOPTI MPaBUJ, SKE TMOTATIO 3a COOOK0 3aruOeNb JIFOACH 4d 1HII
TsoKK1 Haciaku (cT. 291 KK) Tomo. ¥V 1ux 35104nHax mopymeHHs IpaBuil MOXKe OyTH
K YMHCHHM, TaK 1 HEOOEPEKHUM, aji€ CTABJICHHS JI0 HACJHIJIKIB BUPAKAETHCS TUIBKU
gyepe3 HeoOepexHicTh. CaMe HeoOepeKHe CTaBICHHS 70 HACIIKIB 1 € BUPIMIAILHUM Y
BIJIHECEHHI I[l€i TPYNHU 3JOYMHIB 13 3MIIIaHOK (OPMOIO BHHHM JO B IUIOMY
HeoOepexxHux. B apyriii rpymi 37104MHIB CKIaAHICTh 00 €KTUBHOI CTOPOHU MOJISTAE B
TOMYy, 110 TepedadyeHe 3aKOHOM YMHUCHE JIISIHHSI CIIPUYHUHSE JBa PI3HUX HACIIJIKU:
nepmuii  (HalOMMKYUi) — € O3HAKOI 00 €KTHUBHOI CTOPOHM OCHOBHOTO CKJIay,
Opyruil (BiamaneHui) — KBaJi(IKyIOUO O3HAKOK. B LMX 370YMHAX CTaBJIEHHS N0
JUSIHHA 1 TEPIIOro HACHIIKY BUPAXKAETbCA B YMUCHI (IIPSIMOMY YW HEMPAMOMY), a
CTaBJICHHS /IO JPYroro HaciiKy y kBamidikoBaHOMY (0COOJHMBO KBasli)ikOBAHOMY)
CKJIaJll 3JI0YMHY MOXe OyTH Tuibku HeoOepexxHuM. A.O. IIuHaeB BBaxkae Taky hopmy
CKJIaJIHOI BHHH TIOJIBIHHOIO, OCKUIBKH HIIEThCS (haKTUIHO MPpOo 00’ €THAHHSI B OJHOMY
CKJIa[i 3JIOYMHY JBOX OpPraHiyHO TIOB’SI3aHMX, 4YacTO BYMHIOBAHUX Pa3oM,
CaMOCTIMHUX 3JI0YMHIB (CYKYITHICTh 3JIOYHMHIB, II0 BpaxoBaHa 3akoHoAaBieM). [o
TaKUX 3JI0YMHIB TPAIUIINHO HaJekaTh: YMUCHE TKKE TIIECHE YIIKOJDKEHHS, SKE
COpUYMHUIIO cMepTh noteprniioro (4. 2 cr. 121 KK); 3rBantyBanHs, 110 COPUYUHUAIIO
ocobmmBo Tsokki Hacmiaku (4. 3 cr. 152 KK); ymucHe 3HUIIIEHHS 200 MOIIKOKCHHS
MaiiHa, sIke CIPUYMHUIIO 3aru0enb el un 1HII TsKK Hacmiaky (4. 2 cr. 194 KK)
ToIIO. B misloMy 31moumHM Apyroi Tpynu BBAXKAIOTHCS BUNHEHUMH YMHUCHO, OCKIJIBKH,
K TIPAaBWIO, IIUIECTIPSIMOBAHE CTaBIICHHS 1O [ISHHS 1 HAWOIMKYOro HACTIAKY
BH3HAYa€ YMHCHHMM XapakTep 3JI0OYMHY. 3a IUX O0OCTaBUH, BYMHCHUMH 3
HEO0OEPEKHOCTI 37TOUMHAMHU CEPEHBOT TSHKKOCTI CIT1JI BBAKATH HE TITLKH HEOOEPEKHI
3JIOYMHH, 13, TaK OM MOBHUTH, YHCTOK HEOOCPEKHICTIO (3JI0YMHHA CAMOBIIEBHEHICTH
YU 3JI0YMHHA HEeJ0ATICTh), a M 37I0YMHHM 13 3MIIIaHOI (POPMOIO BUHH.

[TimcTaBoto 3BUTHHEHHS OCOOM BiJ KPUMIHAJIBHOI BIAMOBINATBLHOCTI € JiHOBE

KasTTs. I[iﬁOBe KajATTA 1IO0JIsAra€ B TOMy, IO IICJIST BUMHCHHS 3JIOYUHY ocoba Iupo
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nokKasiiacs, akTUBHO CIIpHUsIa MOro PO3KPUTTIO Ta MOBHICTIO BIIIIKOIyBasla 3aBAaHi
30uTKM a00 yCyHyla 3amojisHy IKoAy. BimcyTHicTh Xoua O ofHi€l i3 3a3HAYCHUX
CKJIaJIOBUX JIIMOBOrO KasATTA BHUKIIOYAE 3BIILHEHHS OCOOM BiJI KPUMIHAIBHOI
BinmoBimansHOCTI 3a cT. 45 KK. Illupe poskasHHS XapakTepu3ye cy0 €KTHBHE
CTaBJICHHS BUHHO1 OCOOM JI0 BUMHEHOTO 3JI0YMHY, SIKE BUSABIIIETHCS B TOMY, III0 BOHA
BU3HAE€ CBOIO IIPOBUHY, BHUCIIOBJIIOE >KaJlb 3 NPHUBOAY BUYMHEHOTO Ta OaKaHHs
BUINPABUTH CHUTYaIlif0. AKTUBHUM CHPHSHHSIM PO3KPUTTIO 3JI0YMHY CIIiJT BBAKATH
HaJIaHHS 0CO00I0 OpraHaM JII3HaHHS 200 JTOCYI0BOTO CHTiICTBA Oy/Ib-sAKO1 JOIIOMOTH B
YCTAHOBJICHHI HEBIJIOMHX iM OOCTaBUH cripaBu. [loBHE BiAIIKOAYBaHHS 3aBIaHUX
30UTKIB 200 YCYHEHHs 3alOJisIHOI IIKOJW MOJSTrae B JOOPOBUIBHOMY 33JI0BOJICHHI
BUHHUM a0o0 1HIIMMH oco0amu, 30KpeMa OaTbKaMH YHM OJU3BKUMH pPOJIUYAMU,
OOTpYHTOBAHMX MPETEH31M MOTEPIIIOTO MO0 BIAMIKOAYBAHHS 3aMOISHOI 3I0YMHOM
MaTepiaJibHOI Ta MOpaJbHOI IIKOJHW, 3aJIarOKeHH1 ii B 1HIIMN CIOCIO, HAIPHUKIIA,
IUIIXOM TPHIIOAHOTO BuOadeHHs. JlOCHiKeHHs] MPAaKTUKU 3aCTOCYBAHHS CydaMu
3aKOHOJABCTBA, 1[0 PETYJIIOE 3aKPUTTSA KPUMIHAIBHUX CHOpaB MOKa3ano, M0 JesKi
MICIIEBI CYAW CHPOIICHO MIIXOAMJIMA 10 3a3HA4eHOI HOPMH 3aKOHY 1 3aKpHBaIu
CIIpaBU JIMIIIE 3a HASBHOCTI OJIHIEIT 3 [MX O3HAK, TOJl SIK 3amoMdisiHy IIKOIY
BIIIIKOI0BaHO He Oyio. Y mocraHoBax cyAiB BinHuimbkoi 1 JIBBIBChKOI oOmacTeit sk
MiJIcTaBa IS 3BUIBHEHHS BiJ KPUMIHAJIBHOI BIAMOBITAIBHOCTI BKA3yBAJIOCS JIHIIE
J1HOBE KasITTs, ajle Y MOTUBYBAJIbHIM YaCTHHI HE 3a3HAYAIIOCS, Y YOMY BOHO MOJISATAE.
[Mupe poskasHHS Tependadac BU3HAHHSA 0CO00I0 (akTy BYMHEHHS 3JI0YUHY,
BiJIBEpTE, CIIPABKHE BU3HAHHS CBOET BUHU Ta IIUPHUH Kajb 3 MPUBOAY IILOTO Ta OCY/
CcBO€i MOBeMIHKHA. PO3KasHHSA € CKJIaJOBOK OUIBII 3MICTOBHOI'O MOHATTS <«(IIHOBE
KasTTS» Ta MIJKPECTIOE Y HhOMY CyO’€KTHBHE CTaBJIEHHS BHHHOTO JIO BYMHEHOTO
3mounHy. KpiM cy0’€KTHBHOIO MOMEHTY LIUPOTO PO3KasHHS, MPO HHOTO 00’ €KTUBHO
CBiT4aTh KOHKPETHI Jii 0COOM — aKTUBHE CHUPUSHHS PO3KPUTTIO 3JI0YHUHY, TOBHE
BIJIITKOTyBaHHS 3aMOMIsTHUX 30MTKIB a00 yCYHEHHS 3amofisHol mKkoau. Tomy, mu
niaTpumyemo norsn O.0. KutHoro, mo 011k Baigow Oyia O BKa3iBKa Ha IMOBHE

BHU3HAHHS 0COOO0I0 CBO€T BUHU Y BUNHEHOMY 3JI0UHHI.
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36inbHeHHs IO KPUMIHANLHOI Bi0NOGIOANLHOCMI V 38'S3KY 3 HPUMUPEHHAM
sunHo2o 3 nomepninum nependoadene y cr. 46 KK: «Ocoba, sixa Bmepiie BUYMHUIA
3JI0OYMH HEBEJIMKOI TSDKKOCTI ab0 HEOoOepeHUM 3JI0YMH CEepeIHBOI TSHKKOCTI,
3BUTBHSETHCSA BiJl KPUMIHAIBHOI BIAMOBIAAIBHOCTI, SKIIO BOHA MPUMHUPHIACS 3
MOTEPIIMM Ta BIJIIIKOIyBaJia 3aB/IaHl Het0 30MTKH a00 yCYHYIIa 3aloIIsTHY KOy .
[lepeagymoBamMu 3BiIbHEHHS €: 1) BUMHEHHS 3JIOYMHY BIEpIe 2) BUUHEHHS
37I0YMHY HEBEJHMKOI THKKOCTI ab0 HE0OEpeKHOro 3JOYMHY CEPEIHBOI TSKKOCTI.
[To3HaueH1 mepeayMOBH MOBHICTIO CHIBMNAAIOTh 13 BUIIEPO3TISHYTHUMH, IO POOUTH
3aiiBUM iX MOBTOpHE AociiKeHHs. [liAcTaBolo 1bOro 3BUIBHEHHS €: 1) NpUMHUpPEHHS
BUHHOIO 3 MOTEPNUIMM Ta 2) BIJIIKOJAYBAaHHS 3aBJaHUX 30UTKIB a00 YCYHEHHS
3anojisHol mkoAu. B n. 4 nocranoBu Ilnenymy BCY Bin 23 rpynus 2005 p. Ne 12
«[Ipo mpakTHKy 3aCTOCYBaHHS CyJaMH YKpaiHU 3aKOHOJABCTBA TPO 3BUILHCHHS
ocoOM B KPUMIHAJIBHOI  BIAMOBIIAJBLHOCTI» YMOBOIO  3BUIBHEHHS  0OCOOH
(0OBHHYBauY€HOTO, MiJCYAHOTO) BiJl KPUMIHAIBHOI BIAMOBIJAIBHOCTI y 3B’SI3KYy 3
npuMupeHHsaM 13 norepnuium (ct. 46 KK) € npuMupeHHs BUHHOI 0coOu 3 MOTEPHIINM
(moTepniauMu), K€ CIiJ PO3YyMITH SK aKT MPOIICHHS ii HUM (HUMH) B pe3yJbTari
BUTHGHOTO BOJICBHSIBJIICHHS, IO BUKIIOYAE OyAb-SKWA HEMPABOMIPHUMA BILIHB,
HE3aJIeKHO BIJI TOTrO, siIKa 31 CTOpiH Oyja IHIIIaTOpOM, Ta 3 SKUX MOTHUBIB.
[ToTepminum Moxke Oyt numie pizudHa ocobda, SKii 3II0YMHOM 3aIoiSTHO MOPAJIbHY,
¢13uuHy a00 MallHOBY WIKOJY 1 SIKY BU3HAHO MOTEPIUIMM BIJIMOBIIHO /10 4. 2 cT. 49
KIIK. 3BiabHEHHS BHHHOI OCOOM BiJi KpMMIHAJIBHOI BIJMOBIIAJILHOCTI Ta 3aKPUTTS
COpaBu y 3B’SI3Ky 3 MNPUMHUPEHHAM 13 TMOTEPIIJIMM MOXKIMBE TIIBKM B pasi
BI/INIKOAYBaHHS 3aBJaHUX 30MTKIB a00 YCyHEHHS 3amodisHOI IIKOAU. 32 HasSBHOCTI
nepenbauenux y cr. 46 KK migcraB, 3BUIBHEHHS OCOOM BiJ KpPUMIHAIBHOI
BIIMOBIAATBHOCTI € 000B’si3k0BUM. Cya Mae 3I1HCHIOBaTH HOTO 3a NpaBUJIaMU,
BcraHoBiieHuMu ctT. 8 KIIK. Ilpu npomy HeoOXigHO 3BaXkaTH Ha Te, mo 4. 1 cr. 27
KIIK takox mependavae 000B’SI3KOBE 3aKPUTTS CIIPaB, SIKI MOPYIIYIOTHCS TUIBKU 3a
CKaproro MOTEPIIOro, y 3B’ 53Ky 3 NPUMHUPEHHSIM OCTaHHBOTO 3 OOBUHYBaYE€HUM a00

CY THUM.
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3 mpUBOAY MPUMHUPEHHS MK MOTEPIIUIAM 1 0CO00I0, 110 BUMHUIIA 3JI0YHH, ICHYE
HU3Ka AyMoOK. Tak, psii MOCHITHHUKIB IMiJ MPUMHUPEHHSAM PO3YyMIIOTH O(QOPMIICHY B
HaJCXKHIA TpolecyalbHiii (QopMi BiAMOBY MOTEPIIJIOTO BiJ CBOIX IONEPEAHIX
MPETEH31i Ta BUMOT JI0 0COOH, sIKa BYMHIJIA 3JI0YMH, BIAMOBY BIJl MPUTATHEHHS 11 110
KpUMIHAJIBHOI BIJIMOBIAAIBHOCTI a00 MPOXaHHS 3aKPUTH BXKE MOPYIIEHY IMPOTH HEl
KPUMIHAJIbHY cHpaBy. [HIII BBaXKat0Th, 110 MPUMHUPEHHS - 11€ TOCSITHYTE MOPO3YMIHHS
MDK 0CO0010, sIKa BYMHWJIA 3JI0YMH, Ta MOTEPIUIMM, TOOTO (aKT BiTHOBIECHOTO
0€3KOH(]IIIKTHOTO CTaHy MK IUMHU ocoOamu. TpeTi — po3risgaloTb TPUMHUPEHHS Y
AKOCT1 CAHKI[IOHOBAHO1 JI€P>KABOIO BIAMOBH B1J] 3aCy/IKE€HHA OCOOU Ta 3aCTOCYBAHHS
I[0JI0 HEi KPUMIHAJIBHO-IPABOBMX 3aXOJlIB MPUMYCOBOro Xapakrepy. Ilo3zask,
NPUMUPEHHS € YroJ0 MDK TMOTEPHUIMM Ta BHHHUM [P0  3aJarojKECHHs
KPUMIHAJIBHO-TIPABOBOTO KOH(IIKTY, MPUUHATOI 3 BPAaXyBaHHSAM KHOro MyOJiYHOrO
xapaktepy. [HimiaThBa 11010 BUPIMICHHS KOH(MIIKTHOTO MPaBOBITHOIICHHS MOXE
Hajie)KaTh OyJb-KOMYy (BHHHOMY, IMOTEPIIOMY, CIIAYOMY, MPOKYpOpy Ta iH.), ajie
MPUAHATTSA OCTATOYHOTO PIIICHHS TIPO TMPUMHUPEHHS, TMPUPOTHO, HAJICKHUTH
notepruiomy. Hominpaum € BrimodeHHs 1o KIIK mpunucy npo o0oB’s30k opraHy
TI3HAHHS, CJI1Y0ro, MPOKYpopa, CyAy PO3’sICHUTH HPaBo 1 (GOpMU NPUMHUPEHHS MIX
MOTEPIUIMM Ta BUHHUM. [Ipu 1IbOMYy MOJIMBE BCTAHOBJICHHS IIE€BHOTO TEPMIHY,
Michsi 3aKiHYECHHSI $KOTO TMOTEPNUIMA Ta BUHHHM BHUKJIMKAIOTHCS 3HOBY IS
3’CYBaHHS MOJKJIMBOCTI NPUMHUPEHHS MK HUMH. [IpH MO3UTHBHOMY pIlIEHH] IUX
oci0 KpuMiHaJIbHA COpaBa MIJJISTaE 3aKpUTTIO, a o0coba 3BUIBHEHHIO Bij
KpUMIHAJbHOI  BIJMOBIAAJIBHOCTI, a TPU HETAaTUBHOMY — TIPOJIOBXKYETHCA
MPOBAI’KEHHS 10 CIIPABI.

BinmkonyBanHs 30MTKIB a00 YCyHEHHsI 3amloOJisiHOI IIKOAM € OCHOBOIO
npuMUpeHHs. BiauikoayBaHHs 30MTKIB NOJIATAE Y HAJIaHHI KOMIIEHCAI[li MOTePIIOMY
[IUISIXOM BUILJIATH TPOIIOBOI BApTOCTI 30MTKY, TEepeaadi CBOTO MaifHa B HaTypi abo
HaJaHHI 1HIIOTO MAHOBOTO e€KBiBajeHTy. Ha BigMiHy BiJl 1IbOTO, YCYHCHHS
3aMo/IisTHOT IIKO/IM - 11€ JIKBIJAlllsl HACIIKIB 3JI0YMHY B HATypaJbHOMY BHIJISII, 1110,
3a3BUYai, BUHUKAE TO1, KOJIM Y BUHHOTO HEJOCTATHHO KOIITIB IS BIAIIKOAYBAHHS

3amoAisTHUX 30MTKIB, ajieé BIH MOXE BIIACHUMHU CUJIaMHU YCYHYTH IIKOAY. B Teopii 1 Ha
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MPAKTHUIl BUHUKAIOTh MTUTAHHS PO MOXKJIMBICTH 3BUTLHEHHS BiJl BIAMOBIJAIBHOCTI 32
YMOBAaMH yTOJI MK MOTEPIIMM 1 BUHHUM, KOJH BIJIIKOTyBaHHS 3aBIaHUX 30UTKIB
a00 YCYHEHHs 3amoJlisTHOI IIKOAM BIJIKJIaJaeThcsl Ha MailOyTHe. Tak, ocoba rotora
BIJIIIKOIYBaTH MOTEPIIJIOMY 3amofisHy IIKOIy, ajleé B CHUIy CBOTO MaTepiaibHOTO
CTAaHOBUIIA YU 3 SIKUXOCh IHINUX MPUYMH HE B 3MO31 3poOUTH Lie Biapa3y. Bona
NPOINOHYE BUKOHATH II€BHI 3000B’S3aHHA TMOCTYIOBO, CKaXXIMO, BHU3HAYCHUMHU
YacTKaMH MPOTATOM Y3TOJKEHOTO TepMiHy, O()OPMHUBIIHU CBOI MAaifHOBI B3a€MHUHU 3
MOoTepnuIMM B Ti (opMi, Ky BU3HAE 3a HEOOXIJIHY OcCTaHHIH. AOGO0 ocoba, sika
BYMHWJIA 3JI0YMH, MPOIMOHYE TOTEPIUIOMY BIIHOBUTH 3HHUIICHE MAaiHO BIACHUMH
CHJIaMU 3a TIeBHUHM dYac. B 1ux BUMajgkax CTOPOHM YKIAZAlOTh MUPOBY Yyrony, nie
BU3HAYAIOTh MOPSAOK BIANIKOAYBaHHS 30MTKIB. [loTepninuii HampaBisie 0coOi, sika
3M1MCHIOE TPOBAPKEHHSI IO CIpaBi, 3asBy 13 KIOMOTAHHSIM TMpPO 3BUILHEHHS
OOBHHYBAUY€HOIO BiJ KpUMiHaiIbHOI BiamosimansHOCTi. Ha aymky JI.B. T'onoBka,
3aKPUTTS KPUMIHAJIBHOT CIIPAaBU 1 3BUILHEHHS BiJl KPUMIHAJIBHOI BIAMOBIIAIHOCTI Y
3B’SI3KYy 3 NMPUMHUPEHHSM MMOBHHHI JOMYCKATUCh 1 TOM1, KOJH IIKOJA 1€ pealbHO HE
BIJIIIKOJIOBaHA, ajie¢ CTOPOHH KPUMIHAIBLHO-TIPABOBOTO KOH(MIIKTY YKJIAIH yromy, Je
nepeadaumiay NOpANOK 11 BiAmKoayBaHHA. He 3amepeuyroTeh mnomiOHMI crociod
3a51aro/KEHHs KOH(IIIKTY Ta TPUMUPEHHS CTOPIH H 1HIII.

3sinbHerHs 810 KPUMIHANBLHOL 8I0NOBIOANLHOCHI ) 363Ky 3 nepedaueio ocobu Ha
nopyku nependadaerbest y 4. 1 ct. 47 KK: «Oco0a, sika Brepiine BUYMHUIIA 3JI0YMH
HEBEJIMKOi a0 cepeaHbOl TSHKKOCTI Ta MIMPO TMOKasuiacs, Moke OyTH 3BITbHEHA Bij
KpPUMIHAJIIBHOI ~ BIANOBIJANBHOCTI 3 [Mepedadyero 1i  Ha TMOPYKH  KOJIEKTHUBY
MIIIPUEMCTBA, YCTAHOBU YW OpraHi3allii 3a iXHIM KJIOMOTaHHSM 32 YMOBH, 110 BOHA
MPOTSATOM POKY 3 JHS mepenadi ii Ha MOPYKH BHUIIPABIAE JOBIPY KOJEKTHUBY, HE
VXUJISATUMETBHCS  BiJl 3aXO/iB BHXOBHOTO XapakTepy Ta HE MOpylIyBaTUMe
IpPOMaJICBKOTO MOPSAIKY».

[TepeymMOBOIO 3BIIBHEHHSI Y 3B'SI3KY 3 MEpeJadyero 0coOM Ha MOPYKU € BIIEpIIE
BUMHEHHS 3JI0YMHY HEBENUKOi a0 cepeHbOol TSKKOCTI. Bu3HaHHs ocoOu Takoro, 110
BIIEpILIC BUMHUJIA 3JI0YUH CEPEIHBOI TAKKOCTI, 3MICTOBHO HE BIAPI3ZHIETHCA B TaKOi

K MEepelyMOBH, 1110 Oyia JOCHiIKeHa y IBOX MOIMEPEIHIX PI3HOBUIaX 3BUIBHEHHI BiJT
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BIIITOB1AJIHOCTI. CBO€pIIHOIO ~ TEPEeIyMOBOIO  3BUIBHEHHS  OCOOM  BIf
BIJIMOBIAANBHOCTI Yy 3B’SI3Ky 3 Tepeladero Ha TMOPYKH € HaJeKHUM YHHOM
o(opMJIECHUN MPOTOKOJ 3arajbHUX 300pIB KOJEKTUBY MIJMPUEMCTBA, YCTAHOBU YU
oprasisaiii, 10 MICTUTh KJIOMOTAaHHS KOJIGKTHBY, UYJICHOM SKOTO € o0coba, Mmpo
nepenayy il Ha TOPYKU. 3BEPHEHHS 3 KIOMOTAHHSAM KpIM KOJIEKTUBY MOXYTh
1HIIIIOBaTH caM OOBMHYBauye€HUM ab0 MOro pojuyl, MOTEPIINNA, a TAKOXK MPOKYPOP,
CIITYUI 9M 0co0a, sKa MPOBOAUTH Mdi3HaHHSA. [lopsaok mopyiieHHsT KJIOMOTaHHS PO
nepenady Ha nopyku perymoerbes cT. 10 KIIK. [Hkonmu cyam He DOTpUMYIOTHCS
BCTAHOBJIEHOTO 3aKOHOJIABCTBOM MOPSAJKY 3BUIbHEHHS 0C10 y 3B’SI3KY 3 Mepeaaydeto ix
Ha TOpyku. BoHHU, 30KpeMa, HE 3’SCOBYIOTh, UM HAJICKHUM YHHOM O(OPMIICHO
KJIOTIOTAHHS KOJIEKTUBY MpO Mepeaadyy ocoOu Ha mnopyku. Tak, IBaHMUIBCHKHIA
palionHuil cy1 BoinHCbKO1 007aCTl, pO3IIIsSAalouu CIIpaBy 3a OOBUHYBAYEHHSM 3., HE
3BEPHYB yBaru Ha BIJICYTHICTh Y KJIOTIOTaHHI 3000B’SI3aHHS KOJICKTUBY 3A1HCHIOBATH
3aX0/l1 BUXOBHOT'O BIUIMBY, CIIPSMOBaH1 Ha HEIOMYUIEHHS] BAMHEHHS 0CO000, B3SITOIO
Ha TIOPYKH, HOBUX 3JI0YMHIB. Y TOCTaHOBI CyAy NpO 3aKpUTTS CHOpaBH HE Oyio
BUPIIIEHO MUTAHHS MPO CKacCyBaHHS MIpH 3amobOikHOro 3axoay. He Oynu HanmexHUM
9iHOM O(OpPMJICHI KJIOMOTaHHsS y ClpaBax, po3MIAHYTHX KOBENbCHKMM pailOHHUM
cynom BonmHchkoi ob6nacti Ta MykKadiBCbKUM DPalOHHUM CYAOM 3aKapraTChKoi
o0JacTi.

[lincTaBoto 3BUIBHEHHS € HIUPE KasTTA OCOOH, SIKE CBIIYUTHL Mpo il OakaHHS
CIOKYTYBaTH TMpPOBHHY 3a BYMHEHHH 3704yuH. [Ipo wmmpe Kadarrts ocodu
0e3mocepeIHbO CBIAUMTH SIBKA 3 MOBWHHOIO, NMOBHE BU3HAHHS BWHH, CIPUSHHS Y
PO3KPUTTI 3JI0YMHY, HAJIAHHS MOKAa31B, [0 BUKPUBAIOTH 1HIIKX CHIBYYaCHHUKIB TOIIO.
O4eBUHO, 3MICT «IIMPOTO KAaATTs» B OUIBIIINA Mipl BIIA3EpPKaItO€ Cy0’ €KTUBHE
CTaBJICHHS 0COOM IO BUMHEHOTO 3JI0YMHY Ta € MEHIIUM 32 «JiioBe KasaTTs». Ocoly,
sKa He BH3HaNa ce0e¢ BUHHOIO y BYMHEHHI 3JI0YMHY, 3BUIBHITH BiJl KPUMIHAJIBHOI
BIJIMOBIIAJILHOCTI 3 Tepefavyero Ha Mopyku He MokHa. [llupe kaarta € meprmm
KPOKOM O0COOHM J0 MO3UTHUBHOI MOCTKPUMIHAJIBbHOI MOBEAIHKA. HaBpsan um MoskHa
TOBOPUTU TMPO BIAMAIIHHSA CYCHUIbHOI HEOE3MEeYHOCTI OCOOM, SKa TIABKU LIHPO

nokasijacsi y BYMHEHOMY 3JIOYMHH. ToOMy, 3BUIBHEHHS B KPUMIHAIBHOL
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BianoBiganeHOCTI 32 cT. 47 KK mae ymoBHu# xapaktep. B n. 6 mocranosu [lnenymy
BCYVY Bix 23 rpyansa 2005 Ne 12 p. «IIpo mpakTuky 3acTocyBaHHsS CyJaaMu Y KpaiHH
3aKOHOJABCTBA IIPO 3BUIBHEHHS OCOOM BIJ KPHUMIHAJIBHOI BIAMOBIIAIBLHOCTI»
3a3HAYEHO, M0 KPUMIHAIBHO-TIPABOBUM HACIIJKOM BHKOHAHHS OCOOOI0 YMOB
nepeaadi Ha MOPYKH € OCTaTOYHE 3BIILHEHHS 11 B/l KpUMIHAJIBHOI BIAMOBIAIbHOCTI
3a BYMHEHUUN 3JIOYMH TICIS 3aKIHYEHHS 3a3HAYEHOTO CTpPOKy (0e3 yXBaJleHHS
CyJIOBOTO DIIICHHS), a HACIIJIKOM HEIOACpKaHHS HEI0 Xoda O ONHi€l 3 HaBeACHUX
YMOB — IPUTSITHEHHS 10 KPUMIHAIBHOI BIJMOBIAANIBHOCTI 3a 1€ 3104uuH. [Ipo Te, mo
oco0a He BUIpaBiaia JOBIPY KOJIEKTUBY CBI4aTh: CHUCTEMaTH4HE abo Tpyode
MOPYLIEHHS! HEIO MPaBUJI BHYTPIIIHBOIO TPYJOBOTO PO3MNOPSAAKY Ha MIANPUEMCTBI, B
YCTaHOBI YM OpraHizailii; HeBUKOHaHHs 3000B’s13aHb I10JI0 CBO€1 MOBEIIHKH, B3STHX
Ha 3aralbHUX 300pax KOJICKTUBY; BUYHMHCHHS HOBOTO 3JIOYMHY UM 1HIIIOTO
MIPaBOMOPYIICHHS TOIIO.

YMOBOIO 3BUIBHEHHSI € Te€, IO MPOTATOM pPOKy o0co0a BHIIpaBIa€ JOBIPY
KOJIEKTUBY, He OyJe YXWISATHCS BIJ 3axO0/IB BHUXOBHOIO XapakTepy Ta He
MOPYIIYBaTUME TPOMAJICHKOTO TOPSAAKY. Y pasi MOpYyIICHHsS YMOB 3BUILHEHHSI BOHA
MPUTATYETHCS 10 KPUMIHATBHOT BIIMOBIAAIBHOCTI 32 BUMHEHUN 3JI0YMH HA 3arajbHUX
nifgcraBax. 3acrocoytoun cT. 47 KK, cyn moBHHEH BIEBHUTHCS, IO BUIPABJICHHS
KOHKPETHOI 0COOM MOKJIMBE 0€3 3aCTOCYBaHHS JI0 HEi KPUMIHAJILHOTO TTOKapaHHs, a
nepeOyBaHHs 11€i 0cOOM B KOJIGKTHBI COpHUSTHME ii BHUNpaBieHHIO. Jleski cyau
HEHAJI)KHUM YHMHOM TMEPEBIPSAIOTh OOIPYHTOBAHICTH TMOCTAHOB TMPO HANPABJICHHS
cripaB 70 CyAy /IS BUPIIICHHS MUTAaHHS TPO 3BUILHEHHS OOBHHYBAaYEHUX BIJ
KPUMIHAJIBHOI BIiJMOBIATBHOCTI, BHACIIOK YOT0 MAalTh MICIE BUMAIKH 3aKPUTTS
CIpaB L1010 OCI0, K1 BUMHUIIM TSXKKI 3JI0UHHH, 1110 CYTIEPEUYUTh BUMOTaM 3aKOHY.

OcraTtoyHe 3BIUILHEHHS BiJl KPUMIHAJIbHOI BIAMOBIJATLHOCTI MOXJIUBE JIUIIE Y
BUIAJIKy CYMJIIHHOTO BUKOHAHHS YC1X 000B’SI3KiB, 1110 IPOTATOM POKY MOKJIAAAI0ThCS
Ha 0co0y. ToMy MO3UTHBHOI TOCTKPUMIHAIHHOI TMOBEIIHKOIO CIIiJT BU3HATH HE
TUIbKH IIUPE KasATTA 0COOU, a 1 BUKOHAHHS COLIIAIbHO-KOPUCHUX O0OB’SI3KIB, a CaMe
ocoba: a) He YXWJISETbCS BiJ 3aXOIB BUXOBHOIO XapakTepy Ta 0) HE MOpyUIye

IPOMAJICBKOTO MOPSAAKY. Y CYKYIMHOCTI Taka IMOBEIiHKa O0COOM CBITYMTH, 110 0co0a
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BUIIpaBajia JOBIPY KOJEKTUBY Ta BTpaTHJIa CYCHIJIbHY HEOE3NEUHICTh, a BIITaK HE
noTpedye 3aCTOCYBaHHS KPUMIHAIBHO-TIPABOBUX 3aXO/IIB.
3ginbHeHHs 6I0 KPUMIHANLHOI 8I0N08I0ANbHOCMI Y 38'A3KY i3 3MIHOIO
obcmanoexku tependauene B cT. 48 KK: «Ocoly, ska Brepiie BUMHWIA 3JI0YHH
HEBEJIMKOT a00 CEepeNHBOI TIKKOCTI, MOXKE OyTH 3BUILHEHO BiJ KPUMIHAIBHOL
BIJIMOBIAQIBHOCTI, SKIIO OyJe BU3HAHO, IO HA 4Yac PO3CIiAyBaHHA a00 pO3TIsIy
CIpaBM B CyJi BHACHIJIOK 3MIiHM OOCTaHOBKM BYMHEHE HEIO MiSSHHA BTPATHIIO
CYCIIUJIbHY HEOe3IMeuHICTh, a00 111 0co0a nepecTaia 0yTH CyCHijbHO HEOE3MEUHOIOY.
3a3HaueHe 3BUIBHEHHS TUIBKM YaCTKOBO MO’KHA BITHECTU JI0 3a0XO0YYBaJIbHUX
HOpM. OO’€KTHMBHI 3MIHM OOCTaHOBKHM, IO MPHU3BOJATH 1O BTPATH CYCHIIBHOI
HEOE3MEeYHOCT] MisIHHS, HE MOKHAa BHU3HABAaTH 3a0XOUyBaJbHUMHU 3aco0aMu. YTiM,
3BIJILHEHHS 13 3MIHOIO OOCTAHOBKH, III0 € PE3YJIbTaTOM MEPEOIIHKH O0CO00I0 CBOET
MOBEIHKH, O€3MOCepe/HhO TMOJIATAl0Th y TO3WTUBHUX BYMHKAX Ta CBIIYaTh MPO
COIIIbHO-KOPUCHI 3MIHU Y MisUIBHOCTI, OTOYE€HHI, POJUHHOMY CTaHi 0COOM MOXKHA
PO3IIISIIATH Y SIKOCTI MOBEAIHKH, 110 3a0X0UYEThCS Y KPUMIHAIIBHOMY 3aKOHOJABCTBI.
3BUTbHEHHSI BiJI KPUMIHAJIBHOI BIJMOBIJAIBHOCTI Yy 3B'SI3KYy 13 3MIHOIO
00CTaHOBKM 3 PO3TJISSHYTUM BHUILE PI3HOBUIOM 3BUIBHEHHS 00’€IHY€E T€, 110 BOHHU
PO3IOBCIOJKYETHCS HAa OIHE M TeX came KoJjo 0ci0, sKi BIEpINEe BUMHWIM 3J0YHUH
HEBENMKOI abo0 cepeaHboi THKKOCTI (MepeayMoBH). 3a HAsBHOCTI IIIJICTaB,
nependayeHux 3a3HAYEHUMM CTaTTSAMM, CYJ Mae€ MpaBo, ajie He 3000B’s3aHUM
3BUTBHUTH 0CcO0Y Bij KpuMiHaimsHOI BigmoBigampHOCTI. CT. 48 KK mepenbavae nBi
anbTepHATUBHI  (CaMOCTIMHI)  MiACTaBM  3BUIBHEHHA  BIJl  KPUMIHAJIbHOI
BIIMOBIAILHOCTI BHACIIZOK 3MiHM OOCTAHOBKH: 1) BTpara HisTHHAM CYCHIJIbHOT
HeOe3MmevHoCTl; 2) BTpaTa 0co0010 CyCcHibHOI HeOe3neuHOCTl. 3MiHa 00CTaHOBKH Ma€
BIIHOCUTHUCS TUIbKU 10 (PAKTUYHMX OOCTAaBHMH BYMHEHHS 3JI0YMHY HEBEJIHUKOI abo
CepeaHbOT TSHKKOCTI, IO MAJIM MICIIE TTICIIsI BUMHEHHS 3JI0YMHHOTO AistHHA. [IprpoaHo
IpU LbOMY 3ICTaBUTH JBI CYKYNMHOCTI (PAKTUYHHUX OOCTaBUH - Ti, IO ICHYBaJlu Ha
MOMEHT BUMHEHHSI 3JI0YMHY Ta Ti, [0 BUHUKJIM HA MOMEHT PO3IJISAY CIpaBu Yy CY/II.
Ha mro o6cTaBuny o6rpyHTOBaHO 3BepTac yBary KO.M. I'pomesuii: «B ocHOBY 3MiHH

00CTaHOBKM MOKJIaAeH1 Taki (hakTu 00’ €KTUBHOI JIIMCHOCTI, BCTAHOBJICHI CYJIOM, SIKi,
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no-rmepiie, Majil MICHE MICIs BYMHEHHS 3JI0YMHY, MO-APYre, BHACIIIOK caMe LHX
00CTaBUH 3JI0YMH BTPATUB CYCIIJIbHY HEOE3MeuHICTh a0 MiACYAHHI mepecTaB OyTH
CYCIJIbHO-HEOE3MEYHUM.

CycminbHa HEOE3MEeYHICTh 0COOM 3HAXOIUTh CBOE BIMOOPaKEHHS Y BUMHEHOMY
3nmounHi. Oco0y MOXKHA BH3HATH TakKolo, IO IepecTtajia OyTH CYCIUIBHO-
HeOe3IeYHOI0 y pa3i, KoM BOHA cama abo 0OCTaHOBKA HABKOJO HEl 3a3Haia TaKUx
3MiH, [0 YHEMOXIUBIIOIOTh BUMHEHHS HEIO HOBOTO 3JI0YMHY. BUALIAIOTH Ba BUIU
00CTaHOBKH, 1110 ICHYBaJIM Ha 4aCc BUMHEHHS NIEBHOIO 0c00010 3110unHy. [lepmmii Buza,
— 1e oOCTaHOBKa BYMHEHHS 3JIOYMHY B IIMPOKOMY PO3YMIHHI IBOTO CJOBa SIK
00’€KTUBHHMX YMOB, 1110 XapaKTepU3yIOTh COLlaJIbHI, EKOHOMIYHI, MOJITUYHI, TyXOBHI,
MDKHaIIOHAIbHI, BOEHHI, MXKHAPO/IHI, PUPOJIHI, OpraHi3alliiiHi, BUpOOHWY1 Ta 1HIII
IpolecH B Maclutadax KpaiHW, perioHy, 00JacTi, MicTa, pailloHy, HiJIPHEMCTBA,
yCTaHOBH, OpraHizailii, mooyry, ciMm’i Tomo. pyruii, — e 06cTaHOBKa, 10 CKJIajgacs
HaBKOJIO 0COOM I11]T YaC BUMHECHHS HEIO 3JI0YMHY, TOOTO 00’ €KTUBHI (30BHIIITHI) YMOBH
KUTTS Ta AISUIBHOCTI, B SIKUX NepeOyBaiia JaHa ocoba Mij 4ac BUMHEHHS 3JI0YMHY, 1
K1 3HAYHOIO MIPOIO BITMBAIMU Ha 11 CyCHiIbHY HeOe3neuHicTh. «BoueBuab, B Takui
crocib, - 3Beprae yBary [O.B. baynin, - BiamoBiiHa oOcTaHOBKa Mae OyTH
BCTAHOBJICHA HA MOMEHT BUMHEHHS 3JI0YMHY HEBETUKOi 200 CepenHbOl TSHKKOCT1 JUIs
TOTO, III00 OPIBHATH i OLIHKUTH i1 3MiIHY Ha Yac pO3CIiayBaHHS a00 PO3IIISLy CIIPaBU
B cyal. Ilpy npomy HEOOX1AHO BCTAaHOBUTH Oe€3MOCEpENHIA 3B’SI30K MiIXK 3MIHOIO
BIJINMOBITHOT OOCTAaHOBKH, MO BiAOyIacss MPOTATOM TIEBHOTO Yacy 3 JHS BUYUHCHHS
3JIOYMHY 70 MOMEHTY PO3CJiayBaHHs a0b0 pO3TJIALY CIpaBU B CY/Il, Ta BTPaTOIO
TiSTHHSM 200 0C00010 CYCIIJIbHOI HEOE3MEYHOCT1».

3a3BHyaii 10 3MiH 0OCTAHOBKH HaBKOJIO OCOOM BIJIHOCATH IOJI1, IK1 HACTAJIN K
3 11 Bodl (HANpUKIAJ, MEpexii Ha 1HIIY PoOOTYy, HE MOB’s3aHy 3 MaTeplajbHOIO
BIJIMOBIIATILHICTIO, TIEPEI3]l HA 1HIIIE MICIE TIPOKUBAHHS Ta PO3PUB 3 KPUMIHATBHUM
OTOYECHHSIM, PEECTpallisl MU0y 3 MOTEPIIO 0C00010, TOOPOBUILHO IMPOBEICHHIMA
KypC JIIKYBaHHS BiJl aJIKOT0JII3My UM HapKOMaHii TOIO), TaK 1 He3aJIeKHO Bij i1 BoJI
(3BLIIBHEHHS 0COOU 3 IEPKABHOI CITY>KOH, 1[0 YHEMOKIIMBIIIOE BUMHEHHS CITyKOOBOTO

3JIOB)KUBAHH:, IIPU3HUB Ha BiﬁCBKOBy CJ'Iy}K6y, HCIHaCHI/Iﬁ BUIIAAO0K, BHaCJ'IiIIOK SIKOI'O
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ocoba cTana 1HBAMIIOM TOIIO). SIK BXKE 3a3HAYANOCh, MEPUIl MOXXHA BITHECTH A0
320X049YyBaJIbHUX HOPM, a JIPYTi, - HI.

3ginbHeHHs 8i0 KPUMIHANBHOI BIONO0GIOANbHOCMI Y 36'3KY 13 3aKIHUEHHAM
cmpoxkie daenocmi 'y BigmoBigHOCTI 70 cT. 49 KK: «Ocoba 3BUIBHSETHCS Bij
KpUMIHAJIBHOI BIAMOBIIAIBLHOCTI, SKIIO 3 JHS BUMHEHHS HEIO 3JI0YMHY 1 A0 JHS
HAaOpaHHS BUPOKOM 3aKOHHOI CHJIM MHHYJIM Taki CTpOKH: 1) 1Ba pokud - y pasi
BUYMHEHHS 3JIOUMHY HEBEJHMKOI TSKKOCTI, 3a SKUW mepefdaueHe MOKapaHHs MEHII
CyBOpe, HXK OOMEKEHHsI BOJI; 2) TPU POKHU - y pa3i BUMHEHHS 3JI0YMHY HEBEJIHMKOI
TSDKKOCTI, 3a SIKUM TiepefdadyeHe MOKapaHHS y BUII OOMEXEHHS a00 Mo30aBJICHHS
BOJI1; 3) I'SITh POKIB - y pa3i BANHEHHS 3JI0UMHY CEPEAHBOI TSIKKOCTI; 4) AECATh POKIB
- y pa3i BUMHEHHS TSHKKOTO 3JIOUMHY; 5) M'SITHAAIATH POKIB - y pa3l BUMHEHHS
0COONMBO TSKKOTO 370YMHY». [IMUTaHHA TIpaBOBOi NTPHUPOIM 3BUIBHEHHS BiA
KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Yy 3B'A3KYy 13 3aKIHUYEHHSM CTPOKIB JABHOCTI
BUPILIYETHCS] HEOHAKOBO. HallO11b11 MOMIMPEHOIO € TOUKA 30pY, IO Yepe3 TPUBAJIH
4yac CycHijbHa HeOE3MeYHICTh 0COOM ICTOTHO 3MEHIIYETHCS 1 BiMagae HEOOX1HICTh
NPUTSATHEHHS 11 0 KpUMiHAIBHOI BigmoBigaibHOCTi. M.I. 3aropogHukoB 3a3Hayas,
[0 CIUIMB TPHUBAJIOIO MPOMIKKY 4acy O€3yMOBHO CHpPUYMHSE 3MIHM CYCHIJIBHOI
HEOE3MEeYHOCTI BYUMHEHOTO 3JIOYMHY 1 0COOM 3JIOUMHIIS Yepe3 Ti CYCHIIbHI 3MIHU, K1
3a 1e# yac 3MIMCHIIIMCS B KUTTI KPaiHU 1 )KUTTI 1€ 0COOH, 32 YMOBH, SIKIIIO BUHHUMA
HE BUYMHUB HOBOTO 3JIOUMHY Ta HE YXWJISBCS BIJ CHIACTBA 1 Cyay. IHIII MOCUIIaIOThCS
Ha UIMPOKY NaMITPy OOCTaBUH, 110 OOIPYHTOBYIOTH HEOOXIJIHICTh ICHYBaHHS B
3aKOHOJIABCTB1 3BUIBHEHHS Yy 3B’SA3KY 13 3aKIHYEHHSM CTPOKIB AaBHOCTI. Tak, TOCUTH
4acTO MOCHUJIAIOThCS HAa TMOCTIMHUN CTpax 1 MOpalibHI CTPaKJIaHHS, E€KBIBAJICHTHI
MOKapaHHIO, SKI BiT4yBa€ 0co0a, MIOJICHHO OYIKYIOUM BUKPUTTSA 1 3aTpPUMaHHS
OpraHaMH BJaJiv; CIIUPAIOYNCH Ha MPOIeCyalbHI HOPMH, CTBEPKYIOTh, IO 13 4acOM
MOe OyTH BTpau€HO PEYOBi JIOKA3W Yy CIpaBi, a CBIJAKH, MOTEPIiTi, CIIByYaCHUKH
MOXYTh 3MIHHTH MICII€ TPOXUBaHHA a00 MOMEPTH 4Yu 3a0yTH ICTOTHI OOCTaBHHH
CIIpaBH, 110 3HAYHO YCKJIAJHIOE a00 YHEMOKIIUMBIIOE PO3KPUTTS Ta PO3CIITYyBaHHS

3JIOYMHIB TOIIO.
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CycninbHa HeOE3MeYHICTh BUYMHEHOTO 3JI0YMHY caMa 1Mo co0l HEe MOXKe
3HHUKaTH, 32 yMOB KapaHocTi aisHHsA y KK. Ha Binnaginas cycniibHoi HeOE3MeuHOCTI
ocoOM KpIM CTPOKIB JIaBHOCTI BIUIMBA€ I IMO3UTHMBHA IIOBEAIHKA, IO IOJISITAE y
3aKOHOCTYXHSHIM MOBEIIHIN: HEBYMHEHHI HOBOTO 3JI0YMHY CEPEIHBOT TSHKKOCTI, a00
TSDKKOTO UM OCOOJIMBO TSDKKOTO 3JI0YMHY, HE YXWJISIHHI BiJ cinijcTBa i cyay (42 14. 3
ct. 49 KK). Ha 3a3naueny oo6ctaBuHy 3BepTae yBary A.B. €HnonbiieBa, sika 3a3Hayvae,
110 TiJICTaBOIO 3BUTBHEHHS BiJl KpUMIHAJIBHOI BIAMOBIIATLHOCTI Y TaHOMY BHUMAJAKY €
3HUKHEHHSA a00 CYTT€BE 3HUKEHHS CYCHUIbHOI HEOE3Me4YHOCTI 0coOHU, JOBEICHE
HaJIeKHO MmoBeniHkoro. Hezpakaroun Ha Te, mo y cr. 49 KK npsiMo He BKa3yeTbes
Ha T[IO3UTHBHY IOCTKPUMIHAJIBbHY IOBEIIHKY OCOOM, sIKa 3BUIBHSAETHCA BIA
KpPUMIHAJIBbHOI BIJMOBIAAIBHOCTI, MpoTe ii 3MICT € o4yeBUIHMM. IlimcTaBamu s
3BUIBHEHHS B1J KPUMIHAJIBHOI BIANOBIAAIBHOCTI y 3B’SI3KYy 13 3aKIHUEHHSIM CTPOKIB
JTABHOCTI € HasIBHICTh IBOX 00OCTaBUH y CYKYITHOCTI: 1) CIUIMB CTPOKIB JABHOCTI MICIIs
BUMHEHHS BU3HAUYEHOT'O 3JI0YMHY; 2) CIUIUB CTPOKIB JIaBHOCTI HE MEpPEepUBaBCs i HE
3YIUHSBCS, 10 BH3HAYAETHCS HEBUMHEHHSM HOBOTO 3JI0YMHY CEPEIHBOI TIKKOCTI,
TSHKKOTO UM OCOOJIMBO TSKKOTO 3JI0YMHY Ta HEYXHWJISTHHSIM BiJ[ CIIJICTBA 1 CYAY.

[ToyaTkOBUM MOMEHTOM BHTOKY CTPOKY JABHOCTI € «JICHb BUMHCHHS 3JIOUHHY)
(u. 1 ct. 49 KK). V nmitepatypl IUCKYCIMHMM € TUTaHHS MOYATKy OOYHMCITIOBAHHS
CTPOKY OO 3JIOYMHIB 3 MaTepiaJIbHUM CKJIa0M. BUCIOBICHO JB1 MO3HMITII: 3T1IHO 3
MepIIOtO, IIEH CTPOK MOYMHAETHCS 3 Yacy, KOJIM 0co0a BUMHMWIIA 110 (0€3d1sIbHICTD),
KA € 03HAKOI 00’€KTHUBHOI CTOPOHM 3JIOYHMHY, MPUOIYHUKH JPYroi BBaXKAlOTh, 1110
CTPOK JABHOCTI Tpeba OOYMCIIIOBATH 3 MOMEHTY HACTaHHS CYCHJIbHO-HEOE3MEeUHUX
HachmiakiB. OcTaHHS TOYKa 30py, Ha Hally JOyMKy, € OUIbII MOCIiJOBHOIO.
[TouaTkOBUM MOMEHTOM OOYHCIIIOBAHHS CTPOKIB JaBHOCTI Mae OyTH MOMEHT
3aKIHYEHHS 3JI0YMHY, SIKAUWA y CBOIO YEPry 3aJIeKUTh BiJ 3aKOHOJABYOI KOHCTPYKIIIL.
Jliist hopMaNbHUX CKIIAQMIB 3JIOYMHY I1€ Yac BUNHEHHS CYCIUIbHO-HEOE3NMEeUYHUX JisHb,
JUTST MaTepialbHUX — II€ Yac HACTaHHSA CYCIUIbHO-HEOE3MeYHUX HACTIAKIB, IS
yCIUEHHX — 1€ Yac TOTyBaHHA a0o 3amaxy Ha 3i104uH. Came 3 MMM MO3UIISIMU
OUTBLIICTh JOCHITHUKIB TOB’S3YIOTh IMOYAaTOK CTPOKY MAABHOCTI y TPUBAIOYUX U

IMPOOOBKYBAHUX 3JI0YMHIB. CTpOK I[aBHOCTi I10 Bi,ZIHOH_IeHHI-O A0 TPpHUBAOYUX
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37I0YMHIB OOYUCIIOETHCS 3 IHA (PAKTUYHOTO MPUIUHEHHS A1 4 0e31sTbHOCTI 3 BOJI
abo 1mo3a BOJICI0 0COOM, a MO BIAHOIICHHIO JI0 MPOJOBXKYBAHUX 3JIOYUHIB — 3 IHS
BYMHEHHSI OCTaHHBOTO TOTOXHOTO [iSIHHS 3 4YHucia THUX, IO 00 ’€qHaHI €IMHHUM
3MIOYMHHUM HaMIpOM 1 CKJIaJal0Th MPOJOBXKyBaHWN 3704yuH. [lepedir maBHOCTI
3YMUHAETBCS, SKIO ocoba yXuiuiacs BiJl cliacTBa abo cydy. Y MHUX BHUNAIKax
nepedir JaBHOCTI BIJIHOBIIIOETHCA 3 JHS 3'SBJICHHS OCOOM 13 313HaHHAM abo ii
3aTpUMaHHs. Y IbOMY pa3i 0co0a 3BUIBHIETHCS BiJl KPUMIHAIBHOI BiAMOBITAIEHOCTI,
AKIIO 3 YaCy BUMHEHHS 3JI0YMHY MUHYJIO M'STHAALATE pokiB (4. 2 cT. 49 KK). Ilepebir
JABHOCTI TEPEPUBAETHCA, SKIIO A0 3aKIHYEHHS 3a3HAYEHHX y YAaCTHHAX NEpIId Ta
JpYTid 111€1 CTAaTTi CTPOKIB 0co0a BYMHWIIA HOBUU 3JIOYMH CEPEAHBOI TSIKKOCTI,
TSOKKAA a00 0COOIMBO TsDKKUK 3704nH. OO4YHMCICHHS JaBHOCTI B I[bOMY pa3si
MOYMHAETHCSL 3 JIHA BYMHEHHS HOBOTO 3704WHY. [IpM mbOMY CTPOKH [1aBHOCTI
00YHUCITIOITHCS OKpeMo 3a KoxHuM 31mounH (4.3 cr. 49 KK). ¥V BianmoBimHOCTI 31 CT.
11-1 KIIK Ttake 3BUIbHEHHS HOCHUTH IMIEpPAaTUBHHUI (0OOB’S3KOBUI) Ta OE3yMOBHUMN
XapakTep, 3a BUHATKOM BHIIQJIKy 3aCTOCYBaHHS JaBHOCTI, nependadeHoro 4. 4 ct. 49
KK. Ho ocib, siki BUMHUIIM 3JI0YMH Yy Billl JO BICIMHAJAISTH POKiB, 3aCTOCOBYIOTHCS
CKOpPOYEHI CTPOKM JaBHOCTI: 1) JBa POKM - Yy pa3l BUMHEHHS 3JIOYMHY HEBEJIMKOI
TSOKKOCTI; 2) M'SITh POKIB - y pa3l BUMHEHHS 3JIOYUHY CEPENHbOI THKKOCTI; 3) CiM
POKIB - y pa3i BUMHEHHS TSKKOTO 3JIOUMHY; 4) JEeCsATh POKIB - y pa3i BUMHEHHS
0CcOo0IMBO TSKKOTO 3104uHy (4. 1 cT. 106 KK).

Biarak, 3BUIbBHEHHS B KpUMIHAJIBHOI BIAMOBINATBHOCTI Yy 3B’SI3KYy 13
3aKIHYCHHSIM CTPOKIB JIABHOCTI CJIIJT BIJHECTH JO 3a0XOUyBaJbHUX HOPM, IO
CTUMYJIIOIOTh ~ MO3UTUBHY TOCTKpPUMIHAJIBHY TMOBeAIHKY ocobu. CorianbHa
KOPHCHICTh MO3UTHUBHOI MOBEIIHKA 0COOM HacaMIiepe/ MOJsrae y HeBUMHEHHI HOBUX
3JI04MHIB. TpUBaIUN Yac, MPOTATOM SIKOTO 0c00a MOBOJIUTH ceOe 3aKOHOCTYXHSIHO Ta
JIEMOHCTPY€E TOTOBHICTh MOHECTH Kapy 3a paHillle BYMHCHHUH 3JI0YHMH, CBITYUTH PO
JOCSITHEHHSI TIJIeH KPUMIHAJIBLHOTO TOKApaHHS - BHUIIPABIEHHS 3aCyKEHOTO Ta
NOMepe/KEHHs BUYMHEHHS HHUM HOBHMX 3JIOYMHIB. 3aCTOCYBaHHS KPUMIHAJIbHO-
MPABOBOTO OOTSHKEHHS 10 Takoi OCOOM CyNepeuuTh MNPUHIMIAM KPUMIHATHHOTO

npasa. [[pyuHIMNN TyMaHi3My, TOIIJIBHOCTI 1 CIPABEIMBOCTI, [0 MPOHU3YIOTh BECh
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IHCTUTYT 3BUIBHEHHS BiJ KpUMIHAJIbHOI BIJIMOBIAAIBHOCTI, BIAOMBAIOTHCA Y
3BUIBHEHHI BiJi KPUMIHAJIBHOI BIAMOBIAAIBHOCTI y 3B 53Ky 3 3aKIHYCHHSIM CTPOKIB
JABHOCTI, 00’€IHYIOUM HOT0 3 IHIIMMHM BHJAMHU 3BUIBHEHHS Yy 3arajbHId IOBas3i
3araJbHONIOICHKUX 171€H 1 IIHHOCTEH.

3ginbHeHHs 8i0 KPUMIHANbHOI 8I0N0BIOANbHOCII MA NOKAPAHHA HA NiOCMAsi
3axony Ykpainu npo amuicmiro (ct.cT.85, 86 KK). OueBuimHuii yHiBepcalibHUN
XapakTep 3BUIBHEHHS Ha MIJCTaBl 3aKOHY YKpaiHH MPO aMHICTiIO. 3aKOHOM TIpO
aAMHICTIIO OCOOM, SIKI BYMHWIM 3JI0YMH, MOXYTh OYyTH TOBHICTIO a00 4YacTKOBO
3BUJIbHEHI B1JI KPUMIHAJIBHOI BIJMOBIAILHOCTI UM BiJ] MOKapaHHs (4. 2 1 4. 3 cT. 86
KK).

[IpoGnemu amHicTii B KpUMIHAJIBHOMY IIpaBl MPHUCBAYEHA 3HAYHA KUIBKICTh
poOiT. TouaTbcsd HAyKOBI CyNEPEYKH IIOAO FOPHUIWYHOI MPUPOJIU aMHICTIi. ABTOPHU
MOJUIAIIUCS HA TPU TPYNH: MEPIIl B3araji HE BBaXKAIOTh AMHICTIIO KPUMIHAJIBHO-
MPaBOBUM 1HCTUTYTOM Ta 3a3HAuYalOTh, IO CYCIUIbHI BIJHOCHHH, III0 BUHUKAIOTH 13
aKTIB aMHICTIi, M)XK BIIMIOBIIHUMH JI€P>KABHUMHU THCTUTYIISIMA MOXKYTb PO3IJISIIATUCS
AK JIEP’KaBHO UM KOHCTHUTYIIMHO-TIPABOBI MPABOBIIHOCUHU; IPYT1 — 3alEpPeuyoUu iM,
BKa3yIOTh, IO AMHICTISl € THCTUTYTOM KPUMIHAJIIBHOTO MpaBa; TPETI — HAroJomyTh
Ha MDKTajdy3eBOMY XapaKTepl IbOTO MPaBOBOIO 1HCTUTYTY. MU NpueaHyeMocs 10
norJisiaiB BiTun3HsIHUX BueHux B.T. Manspenka, A.A. My3uku, C.M. lllkonu Ta iH.,
[0 aMHICTISI € CHEIlaJbHUM BUJOM 3BUIBHEHHS BlJl KpUMIHAIBHOI BiAMOBIAATBHOCTI
(moBHE 3BITBHEHHS) YW BIiJ MOKapaHHsS (TMOBHE a00 YacTKOBE 3BUIHLHEHHS) MEBHOL
KaTeropii oci0, BUHHUX y BUYMHEHHI 3JI0YMHY, 110 3A1HMCHIOETHCS CYJOM Ha MiACTaBi
BIJIMOBIJIHOTO aKTy (3aKOHY IMpo amHicTiio), npuitHsToro BPY. 3akonopasenp,
BH3HAYaO4YM KaTeropii ocid, sKi MiIAraloTh 3BUIBHEHHIO 3TiAHO 3 aKTOM aMHICTII,
MIJIXOJAUTH J0 BUPIIICHHS I[OTO MUTaHHS JU(EPEHIIHOBAHO 1 BCTAHOBIIOE, KOJIU Ha
Ty YM 1HIIY 0COOYy MOLIMPIOEThCS Jisi amHicTii. Lle poOuThCs HIIIXOM BKa3iBKU Ha
Pi3HI YMOBH 3aCTOCYBaHHS aMHICTii, III0 CTOCY€ETHCS OCOOM, 3JIOUMHY Ta MOKApaHHS.
AMHICTISI, SIK MPAaBUIJIO, 3aCTOCOBYETHCS JI0 HEMOBHOJIITHIX, JKIHOK 1 YOJIOBIKIB, SIK1
MarOTh JiTeH BiKoM 10 16 pokiB abo MiTei-1HBaT B, BATITHUX KIHOK, OCI0 TTOXHIIOTO

BIKY Ta IHBAJIIB MEPIIOI Ta JIPYyroi Ipyru, BEeTepaHiB BIMHM 1 YYaCHUKIB OOMOBUX
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Aiil, XBOpUX HA TyOepKyJb03 Ta OHKOJOTIUHI 3aXBOPIOBAaHHS. 3TiHO 31 CT. 3 3aKOHY
Vkpainu Big 1 xoBTHa 1996 p. «lIpo 3acrocyBanHs amHicTii B YKpaiHi» He
JIOIYCKAEThCSI 3aCTOCYBaHHS aMHICTII /10 0OCi0, SKUM CMEPTHY Kapy B MOPSAKY
MOMUJIYBaHHS 3aMiHCHO Ha IM030aBIIGHHS BOJI, 1 J0 OCI0, SKHX 3aCy/DKEHO [0
JOBIYHOTO T1030aBJICHHS BOJII; 0Ci0, 10 MarOTh JIB1 1 OUIbIIIE CyAMMOCTI 32 BUNHCHHS
YMHUCHHUX TSDKKUX Ta (a00) OCOOJMBO TSKKHX 3JIOUYMHIB; 0Ci0, SIKMX 3aCy/KEHO 3a
37IOYMHU TIPOTH OCHOB HAIllOHANbHOI Oe3meku VYKpaiHu, OaHAWTU3M, YMHCHE
BOMBCTBO MpPHU OOTSKYIOUMX OOCTaBUHAX; SKUX 3aCy/PKEHO 332 BUYMHEHHS YMHCHOTO
TSYKKOT0 a00 0COOIMBO TSHKKOTO 3JI0UHMHY, KPIM 3a3HAUYEHUX Y MYHKTI «I» LI€i CTATTI,
K1 BiIOYJIM MEHIIIE TTOJIOBUHU MTPU3HAYEHOTO BUPOKOM CYAYy OCHOBHOIO MOKapaHHSI.
Tak, Hanpukian, y BIAMOBITHOCTI 31 ¢T. 1 3akoHy Ykpainu Big 26 uepBHsa 1997 p.
«IIpo amHicTiro 3 Haroau nepuoi piyHul KoHcTuTymii YKpaiHu» 3BUIBHSUIMCH Bij
MOKapaHHsl y BUIJISAAl 1MO30aBJICHHS BOJI Ta IHINUX IOKapaHb, HE IMOB'A3aHUX 3
1m030aBJICHHSAM BOJII, 3aCY/IPKEHI 3a 3JI0YMHH, 110 HE € TSHKKUMU: a) HEIOBHOJITHI; 0)
XKIHKH, SIKI MalOTh JiTed BikOM 110 16 pokiB abo AiTeH-1HBaIiAiB; B) YOJOBIKH, SKI
MaroTh JiTeH BikOM 10 16 pokiB abo aiTel-iHBaiiB, MaTH SKUX Momepiia abo
no30aBJieHa 0aThbKIBCHKUX IPaB; I') BariTH1 XIHKH; /1) YOJIOBIKM BIKOM MOHAJ 55 pOKIB
Ta KIHKM - ToHa 50 poKiB; €) BeTepaHu BIWHU; €) IHBAIIIM MEPIIOi Ta IPYroi rpym, a
TaKOX XBOPI1 Ha TyOEepKyIb03 akTUBHOI (popMu (TiArpymnu «Ax» 1 «by» mepioi rpynu ta
niarpyna «A» n'sToi rpynu JucrnaHcepHoro o0JiKy) 1 Ha OHKOJIOT14HI 3aXBOPIOBAHHS
(mpyra, TpeTs 1 4eTBepTa KIIHIYHI TPYIIN);K) YIaCHUKHU JIKBIAAIlll HACTIIKIB aBapii Ha
YopuoOunscekit AEC Ta notepmuii Bil HopHOOMIBCHKOI KaTacTpodu.

AMHICTISI — 1I¢ TIOBHE a00 YacTKOBE 3BUIBHEHHS BiJi KPUMIHAJIBHOI
BIJIMOBIIAJTLHOCT] YM TMOKApaHHS MEBHOI KaTeropii ocio, siKi 3aCy/HKEH1 32 BUMHECHHSI
3JI04MHY, a00 KpUMIHAJIbHI CIIPaBU CTOCOBHO SIKMX MEpeOyBarOTh y MPOBAIKEHHI
OpraHiB Ji3HaHHS, JOCY/I0BOTO CJIICTBA YU CYAy, ajie He PO3IJIAHYTI OCTaHHIMHU, a0o
K PO3IJISIHYTI, aJie¢ BUPOKU CTOCOBHO IMX OCi0 HE HaOpaiM 3aKOHHOI CHJIM. AMHICTIS
NOJIUISIETHCA HA MOBHY, YaCTKOBY Ta YMOBHY. 3T1/IHO 31 CT.CT. 2 1 4 3aKOHY YKpaiHu
Bix 1 »xoBTH 1996 p. «IIpo 3acTocyBanHHs amHicTii B YKpaiHi», 3aKOHOM IpO

aMHICTII0O MOke OyTH mependayeHe: a) MOBHE 3BIJIbHEHHS 3a3HAYEHUX Yy HhOMY OCi0
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BiJl KpUMIHAJIBHOI BIAMOBIAILHOCTI UM BiJ] BiOyBaHHS MOKapaHHs (TTOBHA aMHICTIA);
0) yacTKoBe 3BUIPHEHHS 3a3HAYEHUX Yy HHOMY OCIO BiJ BiIOYBaHHS MPU3HAYEHOTO
CyJIOM TIOKapaHHs (4acTKOBa aMHICTIsA). 3aKOH MPO aMHICTII0O HE MOXe nependayaTu
3aMiHy OJHOTO MOKAPaHHS 1HIIIUM YU 3HATTS CYJIUMOCTI IOA0 OCi0, SIKi 3BUTHHSIIOTHCS
BiJl BiOyBaHHs TMokapaHHs. J[is 3aKOHY MPO aMHICTIIO MOUIMPIOETHCS Ha 3JI0YMHH,
BUYMHEH1 J0 JAHS HaOpaHHS HUM YMHHOCTI BKJIFOYHO, 1 HE MOIIUPIOETHCS HA 3JI0YMHH,
10 TPUBAIOTH 200 MPOJOBKYIOThCS, SIKIIIO BOHU 3aKiHUEH1, IPUITUHEH]1 a00 mepepBaHi
MICTs TPUUHSATTS 3aKOHY NP0 aMHICTIIO. Y BHUHSATKOBHX BHUIIQJKAX 3 METOIO
MPUIUHEHHS CYCIUIbHO-HEOE3NEYHUX TPYMOBHX MPOSBIB, YUHHICTH AMHICTII MOXeE
OyTH NOIIKMpEHA Ha JISIHHS, BUMHEHI JO MEBHOI JaTH IICJId OTOJOLIEHHS aMHICTI, 3a
YMOBHM 00OOB'SI3KOBOIO BUKOHAHHS JIO II€1 1aTU BUMOT, MEepea0adeHuX y 3aKOH1 Mpo
aMHICTIIO (YMOBHA aMHICTIs).

[leperyMOBOIO 3aCTOCYBaHHS aMHICTIi y OLIBIIOCTI IepeadadyeHUuX 3aKOHOM
BUITAJIKIB € BUMHEHHS 0COOOI0 3JI0YMHY HEBEIMKOI a00 CepelHboi TSKKOCTI. Maibxke
BC1 3aKOHU PO aMHICTII0 HE BUKJIIOYAIOTh 11 3aCTOCYBAHHA 1 10 3aCYDKEHUX 32 TSAKKI
Ta OCOOJNIMBO TSDKKI 3JIOYMHU, aje 3a HAsBHOCTI JOJATKOBUX YyMOB, a CaMe:
3aCy/DKEHHSl 3a 3JI0YMH BUMHEHMM Brepuie, BiJOYBaHHsS MEBHOI YAaCTHMHH TEPMIHY
MOKapaHHs, MPU3HAYCHHS TIEBHOTO PO3MIpPY MOKapaHHs y BUTIIAI 1TO30aBIEHHS BOJI
Tomo. PimeHHs Mpo 3acTOCYBaHHS aMHICTII MPUHWMAETHCA IIOJAO KOXKHOI 0COOM
IHIWBIAYyallbHO, TicHA OeciiM 3 HE 1 Ha MiJCTaBl PETEIbHOI OI[IHKKM MaTepialiB
0CcO00BOI CTIpaBH, AaHUX TIPO MOBEIAIHKY 3aCYPKEHOTO Ta MOTO CTAaBJIEHHS JI0 Mpalli 3a
yac BIiJOyBaHHS MOKapaHHs. Y pa3i BIJICYTHOCTI HEOOXIHMX BIJIOMOCTEH Mpo
3aCyJPKEHOT0, PO3TJIs] MUTAaHHS MO0 3aCTOCYBAaHHS aMHICTII BIJIKIJIAA€ThCS 10
olepkaHHS JonmaTkoBux MarepianiB. CymaM Ta opraHaMm, Ha SIKi TOKJIaJIEHO
BUKOHAHHSI 3aKOHY IIPO aMHICTIIO, HAJA€ThCA IMPABO BUMAaraTd BiJ BiAMOBITHUX
YCTaHOB KpUMIHAJIBHI CIIPaBU Ta 1HII MaTepiaiau, HEOOXITHI /11 BUPIIICHHS TUTaHb,
MOB'I3aHUX 13 3aCTOCYBaHHIM aMHICTii. Taki BUMOru MaroTh OyTH BUKOHAH1 HETalHO.
AHaJi3 3akoHIB mpo amHicTiio B Ykpaini 3a 2001-2009 poku Hamae mijcTaBu
CTBEpIKYBAaTU, WI0 niOCMABOI0  3ACMOCY8AHHA  aMHICMII €  NO3UMUeHa

3AKOHOCNYXHAHA NOBEOIHKU 3ACYOIHCEHO20 ma CMAGIeHHs 00 npayi y nepioo

113



8i00y8anHs nokaparus. Y CyKyIMHOCTI 3a3Ha4€HI OOCTaBUHM TOBHHHI CBIIYUTH, IO
0co0a, 1010 AKOI BUPINIYEThCA MUTAHHA MPO 3aCTOCYBAHHS aMHICTIi, CTajla Ha MUISIX
BUIIPABJICHHS.

AMHICTIS, 32 3araJIbHAM TPaBWJIOM, HE 3aCTOCOBYETHCS 1O 0Ci0, sKi 3IIICHO
NOPYIIYIOTh PEXKUM y TEpioJl BiOyBaHHS IMOKApPaHHSA, JO SIKUX 3aCTOCOBYBAIHCS
YMOBHE 3aCy/IKEHHS, BIACTPOYKAa BUKOHAHHS BUPOKY UM BIJICTPOYKA BiIOYBaHHS
MMOKapaHHs BariTHUM IHKaM 1 )KiHKaM, K1 MarOTh JAITEH BIKOM JJO TPhOX POKIB (CT.CT.
45, 46-1, 46-2 KK 1960 p.), 10 SKMX 3aCTOCOBYBAJIOCS 3BIJILHEHHs BijJ BiJOyBaHHS
MoKapaHHs 3 BUMpoOyBaHHsAM (cT.cT. 75, 79, 104 KK), axi nij yac BUNPOOYBaILHOTO
Mepioly YM BiICTPOYKM BUKOHAHHS BHPOKY BUMHIUIM HOBHW YMHUCHHUH 3JI0YWH, SIKi
MICIIsl TOCTAHOBJICHHSI BUPOKY, aj€ JI0 MOBHOTO BiOYTTS MOKapaHHS 3HOBY BUMHUIIM
YMUCHUU 3JI0YMH, SIKI paHillle 3BUIBHSUIMCA 3 MICHb MO030aBJIEHHS BOJI YMOBHO-
JIOCTPOKOBO 1 3HOBY BYMHWJIM YMHUCHHMM 3JIOYMH MPOTATOM HEBIIOYTOT YaCTHHU
MOKapaHHSI.

llomunysannss — 1Ue cHeUlaJbHUNA BUJ 3BUIBHEHHS BiJ KPUMIHAIBHOI
BIIMOBIATLHOCTI YW TTOKapaHHs (MOBHE a00 YacTKOBE 3BIILHCHHS) 1HIWBIIYyaJbHO
BU3HAYCHOI 0CO0U, 3aCy/IPKEHOT 3a BUMHEHHS 3JI0UYUHY, 1110 3A1MCHIOETHCS Ha MiJICTaB1
BIJIMOBIJTHOTO aKTy - yKa3zy Mpo MOMUITyBaHHs, mpuitHsaToro I[lpesuaentom Ykpainu.
Ha BigMiHy Big aMHICTii MOMHUJIYBaHHSI 3A1MCHIOETHCA MO0 KOHKPETHOI 0COO0W,
TOOTO Mae mepcoHi(iKoBaHUN xapakTep. BiamoBigHui yka3 mpo MOMMIYBaHHS HE
BCTAHOBITIOE SIKUXOCh YMOB JIJII MOTO 3aCTOCYBaHHSI — CaM aKT MPO MOMIITYBAaHHS €
IOPUJIMYHOIO TIIJICTABOIO JIJII 3BUIBHEHHS 3aCYyJ/KEHOTO BIiJl MOKapaHHsA. Y 1. 2
nosioxkeHHsT «[Ipo TopsAmoK 37ICHEHHS MOMUITYBaHHS», 3aTBEPKECHOTO YKa30M
[Ipesunenta Ykpaiam Big 12 kBitHg 2000 p., 3a3HA4YAE€THCS, IO MOMHUITYBAHHS
3aCyJDKCHMX 3IIMCHIOEThCA Y BUIJIAMI: 3aMIiHUM JOBIYHOIO MO30aBJ€HHS BOJI Ha
1mo30aBICHHST BOJII Ha IIEBHUM CTPOK; IMOBHOrO ab0 YacTKOBOTO 3BUILHEHHS BIJ
BiIOyBaHHS SK OCHOBHOTO, TaK 1 JOJATKOBOTO IMOKApaHHS; 3aMiHU TMOKapaHHS a0o
HOr0 HEeB1A0YTOI YACTUHU OLIBII M'SIKUM MOKapaHHSIM.

3rimHo 3 m. 12 3a3HaYEHOTO TOJIOKEHHS, i Yac PO3MISAy KJIOMOTaHb IPO

NOMMJIYBAHHSI BPAaXOBYIOTHCSA: XapakTep 1 CTYIIHb TSHKKOCTI BUMHEHOIO 3JI0YMHY,
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0coba 3acy0diceno2o, 1020 No8ediHKA, CMABIeHHs 00 Npayi, yuacms y epoMaodCcbKOMy
ocummi 8 Micysax 6i00y8anHs NOKApaHHs, CTPOK BiAOYTOTrO MOKapaHHsS Ta I1HIIII
00CTaBHHM; JTyMKa KEepIBHHMKAa YCTAHOBH BHKOHAHHS MOKapaHb a00 I1HIIOTO Opray,
AKUI BiJla€ BUKOHAHHSIM BHPOKY, CIIOCTEPEKHOI KOMicCii, CIIy’)kOM y crpaBax
HETOBHOJIITHIX, TPOMAJICHKUX OpTraHi3aliiii 1 TpyJOBHUX KOJICKTHBIB, a B HEOOX1THUX
BUIIJIKaX TAKOXK JyMKa MICIIEBOTO OpraHy BMKOHABUOi BJIaJd Ta OpraHy MiCLIEBOIO
CaMOBpsAIyBaHHS. 3a LKUM TIOJIOKEHHSIM HeaOusKe 3HaueHHs HaOyBae MOBEIHKA
3aCy/KEHOro, SIKMii caM abo depe3 1HIIMX OCi0 KIJIOMOYE MpPO CBOE MOMUITYBAHHS.
Biarak, sakonocmyxuana noeedinka, AKa nNposAGIaEmMvbCsi Y OOMPUMAHHI  DEHCUM)
8i00yeanHs no30a6NeHHs 60Ji, CYMIIHHOMY CMAGIeHHI 00 npayi € nidcmasoro
NO3UMUBHO20 GUPIULEHHS NUMAHHA w000 nomunysanus. He 6auyuTu 3a0X04yBajIbHOTO
XapakTepy i€l KpUMIHATBLHO-TIPABOBOI HOPMH, HA HAIl TOTJISAA, € TMOBEPXHEBOIO
MO3ULIEIO.

KionoranHss mpo TOMIIIyBaHHS 3aCy/DKCHHMX, SIKI HE CTajld Ha MUIX
BUIIPABIICHHS, BiIOYy/IM HE3HAYHY YACTHHY NMPU3HAYEHOTO iM CTPOKY TOKapaHHS, a
TaKOX KJIOTOTaHHS 010, 3aCy/IKEHHUX 3a 0COOJIMBO TSHKKI 3JI0YMHU, BHOCSTHCS JIUIIIE
3a HasBHOCTI OOCTaBMH, M0 TOTPeOYyIOTh OCOOJIMBO T'yMaHHOro cTaBieHHs. [i
00CTaBHHM HE 3aJIeKaTh BiJl TOCTKPUMIHAIBHOI MOBEIIHKH 3aCy/KEHOTO, OCKIIbKU
MalTh HemnependadyBaHU XapakTep. BoHM 3yMOBIIEHI MEBHOIO HEOOXIIHICTIO, ¢
OUYEBMJIHO, CTOCYIOThCS THX (DaKTiB (MOAli), KOTpl 00’€KTUBHO 3a4iNarOTh 1HTEPECH
3aCy/KEHOTO: BaXKKE CTAaHOBHIIE CIM’1 3aCy/KEHOTO, TsDKKa XBOpoOa 3aCyKEHOTO
a00 oro OJM3BKUX POAUYIB, 3aru0eb OJM3bKUX POJUYIB, MICHS SIKOI 3aJUIIAIOThCS
0e3 JorJsiy 1 yTpUMaHHS HETMOBHOJIITHI UM 1HIII YTPUMAaHII ToIlo. BifTrak, aMHICTIs
Ta TOMWJIYBaHHS € BTUICHHSM NPUHLUIIB TyMaHi3My, €KOHOMIii KpHMIHAJIbHOI
peripecii 1 BoJHOYAC JIFOASHOCTI 1 JOBIpU A0 0Ci0O, AKI BUMHWIM 3J04YUHH. BoHU
3aCTOCOBYIOTHCS TUIBKM 3a YMOBH, II0 0c00a TICs BUMHEHHS 3JIOYMHY TOBOJUTH
cebe SK 3aKOHOCITYXHSHUW TPOMAJISTHUH, IO 3aCIyroBYyE Ha KPUMIHAIBLHO-TIPABOBE
3a0XOYECHHS.

Oco0a, sika paHillle HEOJHOPa30BO (ABa 1 OimbIIe pa3iB) 3acymKyBajiacs 3a

BUYMHEHHS YMHUCHHMX 3JI0YMHIB a00 110 sAKOi paHime OyJI0 3acTOCOBAHO AaMHICTIIO,
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NOMMJTYBaHHS, YMOBHO-IOCTPOKOBE 3BUILHEHHSI BiJ BiIOyBaHHS MOKapaHHs, 3aMiHYy
HEBIOYyTOI YAaCTWHHM TIOKapaHHS OUIbII M’SKWM, 3BUIBHCHHS BiI BiZOYBaHHS
MOKapaHHs 3 BUIPOOYBAHHSM, SIKIIIO BOHA O MOTAIICHHS YU 3HATTS CyIMMOCTI 3HOBY
BUMHWJIA YMUCHHUH 3JI0YMH, MOXE OyTH MOMUIJTyBaHA JIMIIE Y BUHSITKOBUX BUIAIKAX.
OO6rpynToBanoto € Touka 30py A.A. My3uku 1 C.M. Illkonu, sgxi moB’s3yIOTh
BUHAMKOBULL BUNAOOK NepedyCiM 13 XapaKmepucmukow nOCMKPUMIHAILHOI N08eJiHKU
3acyodcenoeo. Ha mpakTuill BUHATKOBHUMH BHUIAJIKaMHU BBAXKAIOTHCS: CaMOBIJIaHA
MOBEJIHKA B OCOOJMMBUX yMoOBax (IiJ 4Yac CTUXIAHOTO JIMXa), CYTTEBE CIPUSHHS
PO3KPUTTIO YU PO3CIITYBAHHIO 3JIOYMHHOI JISUIBHOCTI OPTaHi30BaHOI IPYIH, aKTUBHA

y4acTh Yy 3BUIbHEHHI 3apy4YHHUKIB TOILIO.

ITJIAH JIEKIIIMHOT'O 3AHSATTS 110 TEMI Ne 5:

JIEKI[IHHUX 3AHATH (FOJHH)-2
CAMOCTIHHA POKOTA (FOJHH)-3

T'ymanizauin KpuminanvoHoi  eionogioanvHocmi  ma NOKapaHHs
HenoeHOJIIMHIX 0Cib

ITiman nekii:

1. Oco6MMBOCTI KpHMIHAJIBHOI BIAMOBITAIBLHOCTI Ta 3BUIBHEHHS B Hel
HETMOBHOJIITHIX 0Ci0.

2. 3BUIBHEHHSI BiJ KPHMIHAJIBbHOI BIAMOBIJAIBLHOCTI HEMOBHOJITHBOTO 13
3aCTOCYBaHHSM IMPUMYCOBUX 3aXO0/[1B BUXOBHOTO XapaKTePy.

3. 3BUIbHEHHS HETIOBHOMITHIX BiJ BIAOYBaHHS MOKapaHHs 3 BUIIPOOYBAHHSIM Ta
npoOJyieMu TyMaHi3aliii.

4. YMOBHO-JOCTPOKOBE 3BUIbHEHHS! HEMTOBHOJITHIX Bij BiI0OYBaHHS MOKapaHHS
Ta MOro rymaHi3artis.

IHumannsa ona camocmiitnoz2o OnpayO6aHHs:

1. Hampsimku rymanizarii 3BUTBHEHHS BiJI KPUMIHAJIBHOI BiAMOBIAAIBHOCTI
HEITOBHOJIITHIX.

2. JlocmikeHHS HOBUX PI3HOBH/IIB MO3UTHBHOI MOCTKPUMIHAILHOT TTOBEAIHKA
HEMOBHOJIITHIX ~ Ta  BOPOBA/DKEHHS  3BUIBHEHHA  1X  Big  KPUMIHAJIBHOI
BIIITOBIJAJIBHOCTI.
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3. [locranosa [Inenymy Bepxosuoro Cyny Ykpainu Bin 15 tpaBus 2006 p. Ne
2 «[Ipo mpakTUKy po3MJIsiAy CyllaMH CIpaB MPO 3aCTOCYBaHHS MPUMYCOBHUX 3aXOJiB
BUXOBHOTO XapaKTepy».

4. Tlocranosa [Inenymy Bepxosnoro Cyny Ykpainu Bin 16 kBitHs 2004 p. No
5 «IIpo mpakTHKy 3aCTOCYBaHHS CyJaMH YKpaiHM 3aKOHOJABCTBA y CIIpaBax Ipo
3JI0YMHH HETIOBHOJITHIX».
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8. Amkosa O.0O. [IpumycoBi 3aX0a1 BUXOBHOT'O XapaKTepy: MpaBoBa MpUpojia 1
BUIU: aBTOoped. AuC. HA 3M00yTTS HayK. CTyNeHs Kaui. opui. Hayk: creu. 12.00.08
«KpUMIHAJIBHE TPABO Ta KPHUMIHOJIOTIS; KpUMiHAJIBHO-BUKOHaBYe mpaBo» / O.0.
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TE3M JEKIIII

1. CpoepigHe TIpaBOBE CTAaHOBUIIE HEMOBHOJITHIX, $K  MPaBUIIO,
JOCITIKYBJIOCS y 3B’SI3KY 13 BUMHEHHSM HUMHU 3JIOYMHIB. 3HAYHO MEHINC yBarw
IPUALISAIOCS OCOOJIMBOCTSM 3a0X0UCHHSI HEMOBHOJIITHIX /10 MIO3UTHUBHOI MTOBEIIHKU B
KpUMiHAIbHO-TIpaBoBii cdepi. [locniioBHE BTUIEHHS y MPAaBOBY MATEPi0 MPUHIUITY

ryMaHi3My Ta €KOHOMIi KpHUMIiHAJIBHOI pernpecii, CoIiaabHOl CIPaBEIIMBOCTI
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3YMOBJIIO€, IIIOHAWMEHIIe, TTOOJAXIIMBE CTaBICHHS J0 OCI0, SIKI BUNHUIIN 3JI0YMHU Y
Bimi 710 18-TH poOKiB, HE TIIBKU MPH NPUTITHCHHI 10 KPUMIHAIBHOI BiIMTOBIATIBLHOCTI
Ta TMpPU3HAYCHHI TOKapaHHs, a W MpU 3BUIBHEHHI BIiJ TaKol BIAMOBIJAIBHOCTI Ta
nmokapaHHs. Bci MXKHApPOTHO-TIPABOBI JOKYMEHTH 3 MPaB JUTHHHU aKIEHTYIOTh yBary
1 I IKPECIIIOITh 0c00auBe (IIpHBiIeioOBaHE) MPAaBOBE CTAHOBHIIE HEIIOBHOIITHHOIO B
cycniuibeTBl. e monokeHHs: cnpuilMaeThCsl HAMU K aKCIOMAaTUYHE MPU BU3HAYCHHI
e(eKTUBHOCTI 320X0YCHHS HEMOBHOJITHIX J0 MTO3UTUBHOI TMTOBEIHKH.

[lepmum MDKHApOAHUM JIOKYMEHTOM, IO TPOTOJOCUB 3arajbHOBU3HAHUI
npuHOun «JIFOACTBO Mae matu AITAM BCe, L0 B HBOTO € Hallkpaioro», Oyina
XKenencoka Jlexnapauis «IIpo npasa mitein» 1923 p. B Hiil 3BepTaeThcs yBara, IO
JITH HE MOXYTbh 3JIIMCHIOBATH CBOI MpaBa CaMOCTIHHO, a TOMY MOTpiOHA 0COOJIMBa
yBara 3 OOKy CyCHuIbCTBa JO 1€l Kareropli HaceneHHsa. Y Jlexnaparii
MIPOTOJIONIYETHCA 3aKIMK JO BChOTO JIIOACTBA, TPOMAJICBKUX OpraHi3alliii, MiCIEBUX
OpraHiB BJIaJId 1 HAIlIOHAJIBHUX YPSAIB BU3HAYUTH 1 3a0€3leuyBaTH OCOOJIUBI MpaBa
JTeW 3aKOHOJAaBYMMHU Ta IHIIUMU 3acoO0amu. He3Bakarouu Ha A€o JeKJIapaTUBHUN
XapakTep IbOTO JIOKYMEHTY, BIIEpIIE B ICTOPii JII0ACTBA OYyJIO MPOTOJOUIEHO MPaBO
JTUTHHU Ha JIOTIOMOTY, BUXOBAaHHS 1 3aXHCT, HE3aJC)KHO Bij HaIlii, TpOMaJITHCTBA Ta
BipocnioBiganHs. Jlo mosiBu y 1948 p. Tak 3Banoi «Kaptu IlpaB [itei», 1eit
MDKHApOJIHO-TIPABOBUI JTOKYMEHT TMPOTATOM 25 pOKIB CTOSIB Ha CTOPOXI TIpaB
HenoBHoJITHIX. Kapta [IpaB Jliteit € 6a30BUM JOKYMEHTOM B iICTOPUYHOMY IPOIIEC]
(dhopMyBaHHS MIXHAPOTHO-TIPABOBUX CTAHIAPTIB MPaB 1 CBOOO TUTHHU, OCKIITHKU BCi
HACTYMH1 JOKYMEHTH JIUILIE PO3BUBAIOTH 1 KOHKPETU3YIOTh i1 OCHOBHI MOJI0KeHHs. He
MOXKHa HE 3rajaTd, Sk 0a30B1 MIXKHAPOAHO-TIPaBOBI JAOKYMEHTH, LIO CTOSITh Ha
3aXMCTI MpaB IUTUHU 3arajibHy Jekjaparlito mnpaB jronuau 1948 p. 1 Jlexmapaitito
npaB gutuHu 1959 p. VYV 3BaranpHiil jgekiiapanii npaB JIIOJAWHU BKa3aHO, IO
MaTEepPUHCTBO 1 JUTHHCTBO JIal0Th MIPABO HA OCOOJIMBE MIKIyBaHHS 1 qomoMory (. 2
cT. 25). Y Jexnapariii mpo mpaBa IUTUHH, OJTHUM 13 CIIIBaBTOPIB K01 Oyna i Ykpaina,
MIIKPECIIOEThCA, IO <JIMTHHA, BHACTIIOK 1i ()I3WYHOI Ta PO3yMOBOI HE3PLIOCTI,
notpedye creniaibHOl OXOPOHHU 1 TypOOTH, BKIIIOUAIOUN HAJIEKHHUI MPAaBOBUI 3aXHCT,

K J10, Tak 1 micis HapomkeHHs». B Konsennii OOH Big 20 nmuctonana 1989 p. «IIpo
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npaBa AUTUHWY», paTudikoBaHii BepxoBnoto Panoto Ykpaincekoi PCP 27 miotoro
1991 p., me pa3 MiAKPECIIOETHCS MPaBO AUTUHU HA MPIOPUTETHY MPABOBY OXOPOHY
nopiBHAHO 13 jgopociumu. B cr. 19 KonBeHiii 3akpimieHo: «/lepxaBu-ydacHuIl
BXKMBAIOTh BCiX HEOOXITHUX 3aKOHOJABYUX, aJMIHICTPATHBHUX, COIMIAJIBHUX 1
IIPOCBITHIX 3axXOJlIB 3 METOI 3axXUCTy JIUTHHU BiI ycix GopM (i3MdyHOro Ta
MICUXOJIOTIYHOTO HACUJILCTBA, 00pa3u Y 3JIOBXKUBaHb, BIJACYTHOCTI MIKIYBaHHS YU
HeA0anoro 1 OpyTambHOrO TMOBO/KEHHS Ta €KCIUTyaTallii, BKIIOYAlOYM CEKCyalbHi
3JI0BKMBAHHS, 3 OOKy 0aThKiB, 3aKOHHUX OMIKYyHIB 4M Oy/ab-sKOi 1HIIOI 0COOH, siKa
TypOy€eThcsl Mpo AUTHHY. Takl 3aX0au 3aXHUCTY, Y pa3zi HEOOXITHOCTI, BKIIOYAIOTh
e(eKTUBHI Tpoleaypu sl pO3pOOJCHHS COIIAIbHUX MpOTpaM 3 METOI HaJaHHS
HEOOXITHOT MIATPUMKH JUTHHI ¥ oco0aM, siKi TypOyHOThCA TpO HEl, a TaKOX
3M1MCHEHHS 1HIMMX (opM 3amoOiraHHs, BUSBICHHS, IMOBIJOMIICHHS, Iepefadi Ha
PO3IJISAZl, PO3CHiyBaHHS, JIKYBaHHS Ta IHIIMX 3aXOJiB Yy 3B'SI3KYy 3 BHIIaJIKAMU
KOPCTOKOTO TOBOKCHHS 3 JUTUHOI, 3a3HAUYCHUMM BHUIIE, a TaKOXK, y BHUIAIKY
HEOOX1AHOCTI, JI MOPYIICHHS CYJ0BOI MPOLIETYPHY.

3rigHo 3 odimiiHo0 cTatucTUKOo0 y 2003 p. 32 BUNHEHHS 3JI0YMHIB 3aCY/IKEHO
21111 nenomnomitHix (20104 y 2002 p.), mo Ha 5,0% Ouible BIJ MNOKa3HUKA
MOTIEPETHHOTO POKY; X MUTOMA Bara B 3arajbHid KUIBKOCTI 3aCy/IP)KEHHX CTaHOBHWJIA
10,5%. BinbIe mojoBUHM 3aCyKEHUX HETMOBHOMITHIX, a 1e - 53,1%, BuxoByBamucs
B HEMOBHIH ciM’1 200 1032 POIUHO. 3 PO3TIISIHYTUX CyJIaMU CIpaB BUILIUBAE, IO Y
rpyni BumHWIM 37m0unH 15016 HemoBHOMITHIX oci0, a6o 71,1% (71,6%). Maiixe
KOXKEH TpeTid 3acy/KeHHIl HEmoBHOMITHINA - 6532, a6o 30,9% (32,3%) - BUMHUB
3JIOYMH y TPYIl 3a y4acTi Jopociux. YacTka 3acyIKEHUX HEMOBHOJITHIX, SKI Ha
MOMEHT BYMHEHHS 3JIOYMHY HE TMpaIloBaid 1 HE HaBuaiucs, ctaHoBmwia 37,1%
(40,4%) Big uMciIa BCIX 3aCy/DKCHMX HEMOBHOJITHIX. IllepeBakHy OUIBIIICTh
HETMOBHOJITHIX 0Ci0 OyJio 3aCy/)KE€HO 3a BUMHEHHS 3JIOYMHIB MPOTH BIACHOCTI, iX
nmuToMa Bara ctaHoBUTH 80,9%. Ilo30aBieHHs Boi 3actocoBaHo j0 4632 oci0, ix
YyacTKa cepell yCiX 3acyPKEHUX HEMOBHOMITHIX - 21,9%. 3BUIbHEHO BiJ] MOKapaHHS 3
BuripoOyBaHHsIM 14976 nHemoBHomiTHIX, abo 70,9%. YV 2004 p. 3HU3UBCA pIBEHb

3JIOYMHHOCTI HEMOBHOJITHIX: 3a iXHBOI y4yacTi BUMHEHO 31 THIC. 3JIOYMHIB, IO Ha
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7,6% wmeHIe, HDK y TOMEpenIHbOMY porli, 3 Hux 20,8 THC. TSHKKAX Ta OCOOJIMBO
TSOKKUAX, abo 67,2% Big yCIX 3apeecTpOBaHUX THKKUX Ta OCOOJMBO TSKKHUX.
[Tpu6nu3Ho 181 TpeTunu (64%) 3M10YMHIB, BANHEHUX HEMOBHOJITHIMH, - 1€ KPAALKKU
qy»O0ro MaifHa, ix BumHeHo 19,8 Tuc. (y ToMy umchi 3 kBapTHp - 4,7 Tuc.). Maiixe
KOXKHUM YeTBEPTUM MIITOK - a 11 8,2 THUC. - BYNHUB 3JI04MH y Bili 14-15 pokis. ¥V
2005 p. piBeHb HIJUTITKOBOI 3I0YMHHOCTI 3HU3UBCS Ha 14,5%. HemoBHomiTHIMU 200
3a iX y4YacTIO BUYMHEHO 26,5 THC. 3JI0YMHIB, 13 HHX 16 THC. TSHKKHUX Ta OCOOJIMBO
TsoKkuX. [luTomMa Bara TSKKUX Ta OCOOJMBO TSKKUX 3JIOYMHIB Y CTPYKTYpl
3JIOYMHHOCTI CepeJl HEMOBHOMITHIX cTaHOBUTH 60,6%. binbme mnonoBunu (55,6%)
3JIOYMHIB, BUMHEHHUX HEMOBHOJITHIMU, CTAaHOBMUJIM KpPAaADKKH YYyXKOTO MailHa, ix
3apeectpoBaHo 14 724, y tomy uuchi 13 kBaptup - 3432. KoxxkHuil TpeTiil miimiTok
BUMHUB 3J04uH y Bill 14-15 pokiB (6719). ¥V 2006 p. HenoBHOMITHIMU abo 3a ix
y4acTio BYuHEHO 19,9 Tuc. 3mounHiB, mo Ha 24,9% Menie Bix nmokasnuka 2005 p. YV
2007 p. 3a BUMHEHHS 3JIOYMHIB Y HEMOBHOJITHHOMY BiIli 3acyjpkeHo 11,2 tuc. ocib,
o Takox Ha 19,9% wmeHie, X 4acTka B YHCJ BCIX 3aCy)KEHUX 3MEHIIMIIACS 1
cranoBuna 7,3% (8,7%). Y Biui Big 14 g0 16 pokiB BYMHWIM 37104YUH 2,7 TUC. OCi0,
uo Ha 26,3% wmenme, abo 24,5% (26,7%). 3a TsHKKI Ta OCOOIMBO TSXKKI 3JTIOYMHU
3acymkeno 7,8 tuc. ocid a6o 70% (67,3%) Big dmclia 3acy/PKEHHX HEIOBHOJITHIX.
3aranom 0OBHHYBJIBHUMH BHUpOKaMu cyiB y miepion 3 2003 mo 2006 pp. 3acymxeHo
52 318 HEnoBHOMITHIX, 3aKpUTO 5295 kpuMiHanbHUX cupas. Jlo mo30aBieHHs BOJII HA
MEBHUM CTPOK 3acy/keHo 2,4 THC. HEMOBHOMITHIX, abo 21,4% (19,3%). KinbkicTh
HETMOBHOJITHIX, HMIOJ0 SKUX CIPABU 3aKPHUTO 13 3aCTOCYBaHHSIM MPUMYCOBHUX 3aXO/IIB
BUXOBHOTO Xapakrtepy, 3MeHmunacs Ha 18% 1 crtanoBuna 2,2 tuc. oci6. ¥ 2005 p.
CyIl 3BUTHHIJIA BiJl TIOKapaHHs 3 BUMPOOYBaHHSIM /2% 3acyIKeHUX HETIOBHOJITHIX,
2006 p. — 73%, 2007 p. — 69%, 2008 p. — 70% HEMOBHOIITHIX OCi0.

binpma wactuHa HemoBHOMTHIX (67-73%), SKi BYMHWIM  3JI0YUHH,
3BUTHHSIETHCS BiJl BiIOyBaHHS mokapaHHs 3 BunpoOyBanusM (ct. 104 KK), a 15-18%
3BUIBHSIFOTBHCSL B1J] TIOKapaHHsS 13 3aCTOCYBAaHHSIM NPUMYCOBHUX 3aXOJIB BHUXOBHOTO
xapaktepy (ct. 105 KK). dakTtndHO Taka >k KUTbKICTh HEMOBHOMITHIX 3aCYKYIOTHCS

70 peanbHOro BimOyBaHHS mo30aBiieHHs Bomi (17-19 %). Takuii ctan copaB He
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cnpusic  ¢pEeKTHBHOMY  3BIUIBHEHHIO  BIJ] KPUMIHAJIBHOI  BIJMOBIJAILHOCTI
HenoBHOMITHIX 3rigHOo 4. 1 cr. 97 KK. Lls 3a0xodyBaibHa HOpMa Mae BiAirpaBaTH
OCHOBHY PpOJb Yy CTUMYJIIOBaHHI TO3UTHBHOI TOBEIIHKM  HEMOBHOJITHIX.
EdexTuBHICTD 3BUIbHEHHSI HETIOBHOJITHIX CIIIJl BUPINIYBAaTH y JBOX IUIOIIMHAX: Q)
3aKOHOTBOPEHHS 1 0) mpaBo3acTocyBaHHs. llepia mionyHa noysrae y JOTpUMaHHI
CHUCTEMHOCT1 y BCTAaHOBJICHI 3a0X04YyBaJIbHUX 3aC001B 11010 HEMOBHOMITHIX. [[pyra, —
y (akTUyHI aTbTepHATUBHOCTI 3aCTOCYBaHHS, OJHOTO 3 TPBHOX CXOXKHX 32
nepeayMoBaMu 1 MalXKe OJHAKOBUX 3a MPAaBOBUMH HACIIIKAMH, PI3HOBUIB
3BUIBHEHHS HEMOBHOJITHBOI'O B1J BIANOBIJAJIBHOCTI 1 IMOKApaHHA, NepeadadyeHux
ct.cT. 97, 104 1 105 KK. Ha piBHI 3aKOHOTBOPEHHS HE JOTPUMaHa NIEBHA CUCTEMHICTh
3BIJILHCHHS HEMOBHOJIITHIX BiJ BIJMOBIIAJILHOCTI Ta MOKapaHHSA. BUMoru mossrarTth
y TOMy, 1100 nependaunTy CUCTEMY 3a0X0UYEHHS 3 TIepelyMOBaMH Ta MiJCTaBaMH, 110
0 BUMarajgu BiJi HEMOBHOJITHBOTO 3/IIMCHEHHS KOMIUIEKCY TMO3UTUBHOI MOBEIIHKH
3p0O3yMiJIol 1 JOCSIKHOT Uil HEMOBHOJITHIX, @ HE BIPOTITHOTO BHCHOBKY PO
MO>KJIMBICTh BUIIPABJICHHS 0€3 3aCTOCYBaHHS KPUMIHAJIBHOTO nokapaHHs (4. 1 ct. 97
KK). B.M. Bypain mnpaBuibHO 3a3Hauyae, 0 MPU 3BUIBHEHHI BiJl KPUMIHAJIBHOI
BIIMOBIJATLHOCTI /10 HEMOBHOIITHIX MalOTh 3aCTOCOBYBATHCS SIKICHO 1HII 3aXOJd
BIUIMBY, HDK Yy TOMY BHIMAJKy, KOJM BOHH MPUTATYIOTHCS JIO KPUMIHAIBHOI
BIIMOBIATBHOCTI. «MH BBa)Ka€Mo, - MIIKPECIIOE e TOCTITHUK, — [0 Y BUIAIKY
3BIJIBHEHHS BiJl KPUMIHAJIBHOT BIAMOBIAAJIBHOCTI Ha TMepIIe Miclle HEO0OXiTHO
MMOCTAaBUTH BHMOTY TIpO TPOBEACHHS 3 HEMOBHOJITHIM BHUXOBHOI poOOTH Ta
3a0e3MeYNTH KOHTPOJIb 3a WOTO MOBEAIHKOK. BCTaHOBICHHS peaqbHOTO KOHTPOIIIO,
YCYHEHHSI IIKIJIMBUX YMOB JKMUTTS, 3a0€3MEUEHHS COIiabHOI, a TaKOXk COIiaJIbHO-
MICUXOJIOTIYHOT KOpEeKIii Mae OyTH TOKJIaJeHE B OCHOBY pPOOOTH 3 TaKUMHU
HEMOBHOMITHIMU. TiABKM TOJI Ha3Ba CTATTI MPO 3BUIBHEHHS BiJ KPUMIHAJIBHOI
BIJIMOBIAANILHOCTI OyJie JOTIYHO Y3TO/JKYBaTHCh 3 i 3MICTOM». AJie CHpaBa IMOJIATAE
HE TUIBKH y TOMY, II00 Y3rOJWTH Ha3By CTAaTTi 3 ii 3MICTOM, a, Hacamiepen, 1100
nepeadaYnTy y Hil COLIAIbHO-KOPUCHY TOBEIIHKY HEMOBHOJITHBOTO. BCcTaHOBUTH
npuBaOIMBI MEPEIyMOBU 3BUIBHEHHS BiJ BIAMOBIAAJBHOCTI HEMOBHOJITHBOTO Ta

YITKO IMO3HAYUTH HpaBOBi HaCJ'Ii,Z[KI/I 34CTOCYBAaHHA IbOT'O 3a0XOUYCHHA.
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2. 36invHenHs 6i0 KPUMIHATLHOI GIONOBIOANLHOCHI HENOBHONIMHLO20 13
3aCMOCYB8AHHAM NPUMYCOBUX 3aX00I8 BUXO8HO20 Xapaxmep)y BCTAHOBIIEHE B 4. | CT.
97 KK, sixa BU3Haya€, 110 HEMOBHOJITHHOTO, KM BYMHUB 3JI0YMH HEBEJIMKOI
TSOHKKOCTI 200 HEOOEepEeKHHM 3JI0YUH CEePEeIHBOI TSKKOCTI, MOXKe OyTH 3BUIHBHEHO Bif
KpUMIHAJIBHOI  BIAMOBIJAIBHOCTI, SKIIO MWOr0 BUIPABJICHHS MOXJIHUBE 0Oe€3
3aCTOCYBaHHS TMOKapaHHSA. Y IUX BUMNAAKaX CyJ 3aCTOCOBYE JI0 HEMOBHOIITHHOTO
MPUMYCOB1 3aXOJM BUXOBHOTO XapakTepy, MepeadadeHi YaCTHHOKO IPYror0 CTaTTi
105 wworo Kogekcy. BuokpemiieHHs cremiaibHOi HOPMH MPO  3BUIBLHEHHS
HEMOBHOMITHIX BiJ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI 3yYMOBIIEHE OCOOJMBOCTIMHU
(1310JI0T1YHOTO, O10JIOTTYHOIO 1 MCHUXOJIOTTYHOTO PO3BUTKY HEMOBHOJITHIX, & TAKOX
cnenu@ikor  peamizanii OPUHIMIIB  CHPABEMJIMBOCTI, TyMaHI3My, E€KOHOMIi
KPUMIHAQJIBHOI pernpecii 1moJ0 HemnoBHOMITHIX. Ocoba Mae JOCSATHYTH IE€BHOTO
MCUXO(I3UYHOTO Ta COLIAJBHOTO PO3BUTKY, SKUM HAAacTh i  MOXKIUBICTh
YCBIJIOMJIIOBATH CBOIO TIOBEIIHKY Ta KEPyBaTH HEIO, @ OTIKE, HECTU BIOBIIAIBbHICTD.
[TepenymoBaMu 3BUIbHEHHS HEMOBHOJITHBOTO BiJl KPUMIHAIBHOI BiAMOBIJATBHOCTI,
AK 0ayrMo, BHCTYIMAIOTh TI  caMi OOCTaBMHHU, MO0 TependadyeHi y OUIbIIOCTI
PI3HOBU/IIB 3BUILHEHHS, a came: 1) BUMHEHHS! HEMOBHOJITHIM 3JIOYMHY BIIeplie Ta 2)
BUMHEHHS HEMOBHOJIITHIM 3JIOYMHY HEBEJIUKOI TSKKOCTI 200 HEOOEPEIKHOTO 3IIOUNHY
cepeaHboi TSHKKOCTI. HenmoBHOMITHIME BBaXKarOThCS 0cO0H 10 18 pokiB.

B n. 6 nocranoBu Ilnenymy BCVY Bin 16 kBiTHs 2004 p. Ne 5 «IIpo nmpakTuky
3aCTOCYBaHHS CyJaMud YKpaiHM 3aKOHOJABCTBA y CIpaBax MpoO  3JIOYMHHU
HETOBHOJIITHIX» 11 00CTaBUHI MPUAUIIETHCA 0COOJIMBA yBara Ta 3a3HadyeHo, 110 BiK
HEIMMOBHOJIITHROTO ITiJICYTHOTO BCTAHOBIIIOETHCS 3a JIOKYMCHTAMH, B SKHUX BKa3aHa
JaTa Moro HaApOJDKEHHS, - 3a MACIOPTOM YH CBIJOITBOM MPO HApOKEHHA. B pasi ix
BIJICYTHOCTI BIJIIOBIJHI JlaHI MOKHa OTpUMaTH 13 KHHUTM PEECTpallli aKTiB
TPOMAJITHCHKOTO CTaHy, JOBIJOK OpPraHiB BHYTPIIIHIX CIpaB 3a MICIEM PEeCTparlii
IPOMAJIsiH, KypHaJIiB 00JIIKy HOBOHAPO/KEHUX TOIIO. 3a BIJICYTHOCTI BIAMOBITHUX
JOKYMEHTIB 1 HEMOXJIUBOCTI iX OJIepaHHS BIK HEMOBHOJITHHOI'O BCTAHOBIIIOETHCS
CyZlOBO-MeINYHOW ekcnepTu3o (m. 5 cr. 76 KIIK). V npomy Bumanky AHEM

HApO/UKEHHS BBAXKAETbCS OCTAaHHIA JE€Hb POKY, Ha3BaHOro ekcrneproMm. Ilpu
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BU3HAUEHHI BIKY, 3 OISy Ha MiHIMaJbHY 1 MaKCUMaJbHY IMOBIpHY KUIBKICTh POKIB,
Cy[l TIpUiiMae PillIeHHs BUXOISYH 13 BCTAHOBJICHOTO €KCIIEPTOM MIHIMAJIBHOTO BIKY.

[lizncTaBorO0 3BUILHEHHS € BHCHOBOK CYJy, III0 BHUIPABIICHHS HEMOBHOJITHHOTO
MOXJIMBE 0€3 3acToCyBaHHs TMOKapaHHsS. BHCHOBOK cCyay MO0 MOXKIUBOTO
BUIIPABJICHHSI HETIOBHOIITHHOTO MOXKe 0a3yBaTHCS K Ha PaKTUYHUX OOCTaBHHAX, IO
0e3Mocepe/IHbO  3aJIe’KaTh BiJ HEMOBHOJITHBOIO, CKaXiMO, BHU3HAHHS BHHH,
BUOAYEHHA y MOTEPIIIOro, BUKPUTTS 1HIIUX CHIBYYaCHUKIB 3JI0YHMHY, 3aJIar0JKCHHS
3aMoJIisIHOT MIKOU TOMIO (CyO’€KTHUBHI OOCTaBHMHHU), TaK 1 HE3AJIEKHUX B HHOTO, —
HEJI0JIIKM BUXOBAHHS Y HEOJAronoy4YHii Yu HEMOBHIA pOANHI, 3HAYHUN HETaTUBHUM
BIUIMB JIOPOCIUX, TSDKKUWA 30ir oOcTtaBHH TOIIO (00’€KTHBHI OOCTaBMHHM) ab0o Ha
OJIHOYACHIN MPUCYTHOCTI Cy0’€KTUBHUX 1 00 €KTUBHUX OOCTaBHH, 11O MPHU3BEIH O
BUMHEHHA 3704uHy. Lleil BUCHOBOK cyAy (IIEpEKOHAHHS, BIIEBHEHICTb) HOCHUTH
BIPOTIIHMM  XapakTep 1 MOXEe PpO3IJISAaTHCS SIK  CBOEPIHA  «IIPE3YMIILIs
BUIIPABJICHHs» (TPE3yMIIIis — BiJ JjaT. praesumptio), ToOTO BU3HAHHS FHOPHUIUIHOTO
(daxkTy, OCHOBaHE Ha TPUIYIICHHI, TTOKK HE JOBeaeHe 3BopoTHE. [linTBepiKeHHs
BUIPABIIEHHA a00 XMOHOCTI BUCHOBKY MPO MOXJIMBE BUIPABJICHHS HETIOBHOIITHHOTO
3HaXOJATh CBOK peadizaiito B MepioJl OO0OB’S3KOBOrO 3aCTOCYBaHHS 3aXOJIiB
BUXOBHOTO BIUTMBY. OYEBUAHO, IO YMOBHUN XapakTep 3BUILHEHHS HETOBHOJITHIX
Bl BIAMOBIIAJIBHOCTI TEPEHOCUTh TO3UTHUBHY TOCTKPUMIHAJIBHY TOBEIIHKY
HEMTOBHONIITHROTO HAa CYMIJIIHHE BHKOHAHHS TPUMYCOBHX 3aXOJliB BHUXOBHOTO
XapaKkTepy.

3axoM BUXOBHOTO XapaKTepy € PI3HOBUAOM KPUMIHAJIBLHOTO MpUMYyCy. B 4. 2
cr. 105 KK mnepenbaveHi Taki NPUMYCOBI 3aXOiW BHUXOBHOTO Xapakrtepy: 1)
3aCTEpPEXKCHHS, 2) OOMEXEHHS JO3BUUIS 1 BCTAHOBJIICHHS OCOOJIMBHX BHMOT JIO
MOBEIIHKA HETMIOBHOJITHROTO; 3) Tepeada HEeMOBHOJIITHBOTO Mij] HArJsi OaThbKIB 4d
oci0, sK1 iX 3aMIHSAIOTh, UM M1Jl HATJIs] MeJarorivHoro abo TpyAoBOTO KOJIEKTHUBY 3a
HOro 3rojior0, a TakoXX OKPEMHUX TpOMaJsiH Ha IXHE MPOXaHHs; 4) MOKJIAJICHHS Ha
HETMOBHOJIITHBOTO, SIKMM JOCIT M'STHAAUATHPIYHOTO BIKY 1 Ma€ MailHO, KOIITH a0o
3apo0ITOK, OOOB'SI3KY  BIAIIKOAYBAaHHS 3aloOJiSHAX MaWHOBUX 30WUTKIB;, 5)

HaIrpaBJICHHA HETIOBHOJIITHBOTO a0 CHCHiaJII)HO.f HaBYaJIbHO-BUXOBHOI1 YCTAHOBU JIA
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JITeN 1 MITKIB JO MOTO BUIPABJICHHS, aJie Ha CTPOK, IO HE TMEPEBHUIIYE TPHOX
pokiB. J[0 HEMOBHOMITHHOTO MOKE OYTH 3aCTOCOBAHO KiJIbKa MPUMYCOBUX 3aXOiB
BUXOBHOro xapakrepy (4. 3 ct. 105 KK). MeToro 3acTocyBaHHSI TaKMX 3aXOJliB, Ma€e
OyTu 3a0e3medeHHs 1HTEPECiB HEMOBHOJITHHOTO, SIKI TMOJSATAIOTh B OJCpKaHHI HE
TUIBKM HAJIG)KHOTO BHUXOBaHHs, a ¥ OCBITH, JIIKYBaHHS, COIlaJbHOI, IMCHUXOJOTIYHOI
JIOTIOMOTH, 3aXUCTy BIJ] *KOPCTOKOTO MOBOJDKEHHS, HACMJIBLCTBA Ta EKCIUTyaTalii, a
TaKOX y MOMKJIMBOCTI aJamnTyBaTHCS IO peaiiil CYCHIILHOTO JKHUTTS, IIiJIBUIIUTH
3arajJbHOOCBITHIN 1 KyJIbTYpHUI piBeHb, HAOYTH mpodecii Ta mpareBIaTyBaTUCS .

0.0. SImkoBa BBaxae ix 0co0guMBOO (OpMOIO peanizalii KpPUMIHAIBHOT
BIJIMOBIJIAJIBHOCTI, OCKUJIBKH  3BUIBHEHHS  HEMOBHOJITHIX BIJI  KPUMIHAJIbHOI
BIJIMOBIJIAJILHOCTI 1 3aCTOCYBAaHHS TPUMYCOBUX 3aXOJ[IB BHUXOBHOTO XapakTepy
MOEAHYETHCS 13 PIBHOMAHITHUMHU OOMEXEHHSMH, 10 CHOPUYMHSIOTH 0cO0aM TMeBHi
BTPATH, METOIO SIKUX € BUIIPABJICHHS HEMOBHOJITHIX oci0. B.M. Bypain Bkasye, 110
X04ya CTaH peyed BUMarae, 1mo0 HEMOBHOIITHI OyiM 3BUIbHEHI BiJ 3aCTOCYBaHHS
OyIp-SIKMX KpPUMIHAJIbHO-TIPABOBUX 3aXO[IB, BCE > TaKU, BOHU MPOAOBXKYIOTbH
3aMMmIaTucCs y cdepi KpUMIHAIBHO-TIPABOBOTO BIUIMBY, TOMY IO iX 3BUIBHEHHS €
YyMOBHHMM. BTiM, Aeski JOCHIAHUKA HE BIJHOCATH MPUMYCOBI 3aXOJU BUXOBHOTO
XapakTepy A0 KPUMIHAJIBHO-TIPABOBUX 3aXO[(I1B, HAIOJSITal0Yd Ha TCHUXOJIOT14YHO-
BUXOBHIN CITPSIMOBAHOCT1 OCTAHHIX.

Jlexyapytoud TpuBUICHOBaHE CTAaHOBHUIIE Ta TyMaHI3allll0 KPUMIHAIBHOI
BIJIMOBIIAJTbHOCTI HETIOBHOMITHIX BITYM3HSHUW 3aKOHOJABEIh BUSBIIAE TICBHY
HETOCH1JOBHICTh TAKOTO MiAX0y. Y 3BUIbHEHHI HEMOBHOITHIX B/l BIAMOBIAAIBHOCTI
1€ MPOSIBISIETHCSA Y HACTYITHOMY: a) MEePEeIyMOBH 3BUILHEHHS! HEMTOBHOMITHIX TOTOXHI
nepeayMoBaM 3BUTbHEHHS TOBHOJITHIX, IO HE CBIAYATH X04a O Mpo MoOJIaKIIUBeE
CTaBJICHHS 10 HUX; 0) MIJACTaBM 3BIILHEHHS BiJI KPUMIHAJIBHOI BIJMOBIAAIBHOCTI
HEIIOBHOJIITHIX HE MICTITh BHU3HAYCHOI IMO3UTHUBHOI IMOCTKPHMIHAIBLHOI TOBEIHKH,
«PO3MHUTI Ta HEKOHKPETU30BaH1», 1 B TAKOMY BUTJISII € TIOBHICTIO JUCKPEIIHHUMH; B)
3BIIBHEHMH BiJl BIJAMOBIIAJIBHOCTI HEMOBHOJITHIA 3HAXOAUTHCA Y TIpIIOMY
MPaBOBOMY CTAHOBHIII Hi’K HETIOBHOJITHIN, 3BUTBHEHHUN BiJ] MIOKAPAaHHS 32 TaKUU Ke

3JI0YMH; T) MNPUMYCOBI 3aXO0JId BHUXOBHOTO XapakTepy, IO 3aCTOCOBYIOTH [0
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3BUTBHEHUX BiJl BIMOBIAAIBPHOCTI HEMOBHOJITHIX, MAIOTh BIAPIZHATUCS BIJ] TAKUX XKE
3ax0JIB TpY 3BUILHEHHI BiJl MOKapaHHs; J) y pa3l YXWJIECHHS HEMOBHOJITHHOTO, IO
BYMHUB 3JIOYMH, BIJ 3aCTOCYBaHHS JI0 HBOTO MPUMYCOBUX 3aXOJ/IB BUXOBHOIO
XapaKkTepy, IIi 3aXOJW CKACOBYIOThCS 1 BIH TPUTATYETHCS 10 KPUMIHAIBHOI
BI/IITOB1IAJIBHOCTI.

Ha wnam mnornsa, moTpeOyrOTh IMEPEOCMHUCIICHHS 1 BIATOBIIHO MOIIMPEHHS
MepeIyMOBHA 3BUIBHCHHS BiJl KPUMIHAIBHOI BIAMOBIJAIBHOCTI HETOBHOJITHIX.
[TpuHarigHo 3a3Ha4MMO, IO € 3HaYHE KOJIO 3JIOYHHIB, K1 32 CBOIMH 00’ €KTHUBHUMU 1
Cy0’€KTHBHUMH O3HaKaMH HE MOXKYTh BUMHIOBATHCH a00 Maike HE BUHMHIOIOTHCS
HEMOBHOJITHIMU. [le 3JI04MHU TPOTH OCHOB HAIIOHAIBHOI Oe3meku YKpaiHu (CT.CT.
109-114 KK), 3mounHM mpOTH BUOOPYUX, TPYAOBUX Ta IHIIMX OCOOMCTUX MpaB 1
cBoOoa mroauHu 1 rpomaasHuHa (cT.cT. 157-184 KK), 3mouumnu y cdepi
rocrnogapcbkoi gisuibHOCTI (cT.cT. 199-235 KK), 3mounnu y cdepi cmyx00Boi
nisubHOCT1 (cT.cT. 364-370 KK), BiMichkoBi 3mounHu (ct.cT. 401-435 KK) Ta inHmi.
3rigHo 3 o(DiliHOI CYJ0BOI0 CTAaTUCTHUKOI HAMOUIBIN MOIIMPEHUMHU cepell ocid y
BiIll 1018 pOKIB € 3JI0YMHM MPOTH BIACHOCTI, KHUTTS, 3I0POB’s, CTATEBOI CBOOOIM Ta
CTaTeBOI HEIOTOPKAHOCTI OCOOM, a TakoX B cdepax TPOMAICHKOTO MOPSIIKY,
MOPAJILHOCTI, 00ITy HAPKOTHYHUX 3aC001B, ICUXOTPOITHUX PEUYOBHH, iX aHAJIOTIB a0
MpeKypcopiB Ta Jaeski 1H. SIKIIo mpoaHami3yBaTH CaHKIlI CTaTeil 3J0YMHIB IPOTH
BJIACHOCTI, K1 cTajio 3aiiMaroTh Outbil HLK 30-35% y CTpyKTypi HEMOBHOJITHBOI
3JIOYMHHOCTI, TO cepea 17 BUAIB MUX 3704uHIB (45 pi3HOBHIIB KBami(iKOBaHHUX 1
0CcO0MMBO KBali(iKOBAHUX CKJIAAIB) TUIbKM 6 MOKHa pO3MISAATH TaKUMH, L0
JOMYCKAIOTh 3BUIBHEHHS BiJI KPUMIHAJIBHOI BiAMOBIJAILHOCTI HEMOBHOIITHIX SK
3JIOYMHN HEBEJIMKOI TSHKKOCTI UM 3JIOYMHH CEPEAHBOI TSKKOCTI, IO MOXKYTh
BUMHIOBAaTUCh HeoOepexHo (4. 1 cT. 188, u. 1 cT. 192, ct. 193, cT. 195, 197, 197-1
KK). Cepen 3mounHiB B chepi 00iry HapKOTHIHHX 3aC001B, ICUXOTPOITHUX PEUOBUH,
ix aHasoriB abo MPEeKypcopiB, AKI BUAIILIN HA APYTY MO3HIIIIO 32 TOMIUPEHICTIO Cepet
HenoBHOMITHIX (14-18%), 3actocyBanns c1. 97 KK MoXIHBe TiJIbKH 3a BUMHEHHS
3JI0YMHIB HEBEJIMKOI TSXKKOCTI, sIKI CTaHOBIATH 13,8% Bia 3araiy 3JI0YMHIB y

cepi 06iry HapkotuyHux 3aco0iB (4.1 ct. 310, u. 1 cT. 311, 4. 1 ct. 313, u.1 cT.
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318, 4.1 ct. 319 KK). V cdepi 00iry HapKOTHYHHX 3aCO0IB 3JIOYMHU CEPEAHBOI
TSDKKOCTI CKanatoTh 44,4%, ajne BUMHIOIOTHCS BOHU TUTBKH YMHCHO, Ta BKITFOUAIOTh:
q. 1c1.309, 9. 1 cr. 312, 9. 1 cT. 314, 9. 1 c1. 315, 9. 1 194. 2 ¢1.316, 9. 1 cT. 317, 4. 2
cT. 318, u. 2 c1. 319, u. 1 1 4. 2 cr. 320 KK. HeobepexHux 37104MHIB CepeaHBOI
TSKKOCTI B cepi 00iry HAQpKOTHYHHUX 3aCO01B, ICUXOTPOITHUX PEUYOBHH, iX aHAJIOTIB
abo mpekypcopiB B3arajali Hemae. ToMmy JOIIJIBHUM BBaXKAEMO TOUIMPEHHS
3a3HAYCHUX MEPEIyMOB IIJITXOM BUKIIOUCHHS 13 3micTy 4. 1 cT. 97 KK mocwianns Ha
«HEOOEPEKHICTHY K 0OMEKYBaIbHY 03HAKY 11010 3JI0UYHUHIB CEPETHBOT TSKKOCTI.

JlieBUM KpPOKOM, HIO CHOPHUITUME OOIPYHTOBAaHOMY 3BUIBHEHHIO, MA€ CTaTH
YiTKE BU3HAYEHHS 3MICTY MO3UTUBHOI MOBEIHKM HEMOBHOJITHBOTO SIK MiJACTaBU JJIs
3aCTOCYBaHHA 3a0X04YeHHS. BpaxoByroun HalO1IbII COIIAIbBHO-KOPUCHI Ta MOMIUPEH]
MOJIeJI1 TTO3UTHUBHOI IMOBEIIHKNA HEMOBHOJIITHBOTO MIC/S BUMHEHHS 3JIOYMHIB, HA HAIII
TIOTJISIT, Y SIKOCTI T1JICTaBM HEOOX1AHO BKa3aTH J1HOBE KasTTs HEMOBHOMTHROTO. [Ipo
JIAOBE KasTTS HEMOBHONITHHOTO, SIKUWA BIEpPIIEe BYMHHUB 3JIOYMH BIIMOBITHOI
TSKKOCTI, 1110 HaiiMEeHIle, MTOBUHHI CYKYITHO BPaxOBYBaTHCh: a) MOBIJIOMJIEHHS MPO
BUMHEHUH 3710YMH; 0) BUSHAHHS CBOET BUHH; B) MIUPOCEPIAHE KAATTS Y BAMHEHOMY; B)
YCYHEHHS 3aOisHOI KO a00 BIIIKOyBaHHS 30UTKIB.

ITepemyMmoBH 3BUTBHEHHS BiJl KpUMIHAILHOI BIJIMOBITAIIBHOCTI HETIOBHOJITHIX
MaTh OyTH NPHUBUICHOBAaHMMHU TOPIBHSHO 3 TAaKUMU K TIEPEIyMOBaMHU IIOJI0
nopociux. B peanpbHOMY 3aKOHOTBOPEHHI IS T€3a HE CIpalboBye. TpuBamuii dac
MepPeyMOBOIO 3BITLHEHHS HETIOBHONITHIX BiJl KPUMIHAJIBHOI BiAMOBIAAIBHOCTI OYJI0
BUMHEHHS BIEpIIE 3JI0YMHY HEBEJIMKOI TSDKKOCTI. 3aKOHOM YKpaiHu Bif 15 KBITHS
2008 p. «IIpo BHecenns 3mMiH 10 KpuminaneHoro ta KpuminaibHO-TpOIIECyaqbHOTO
KOJIEKCIB YKpaiHu IMOJ0 TyMaHi3ailii KpUMIHAJIBHOI BiJIMOBIAATBLHOCTI ISl I[HOTO
PI3HOBHlY 3BUIBHEHHSI MOLIMPEHA TAaKOXX Ha HEO0OEepekHl 3JIOYMHH CEepeIHBbOI
TSOKKOCTI. AJle NIt HETMOBHOJITHIX TPAaBOMOPYIIHUKIB 3a3HAUYCHE HOBOBBEIACHHS
mpobsieMu He Po3B’sbke. Sk Bke 3a3Hayanoch, 80-90% 3110unHIB, SIKI BOHU BUWHSIOTH,
e TSOKKI 3JI0YMHU TPOTH BJIACHOCTI — KpaJiKKH YYy>KOro MaiiHa, TMOEJHaHl 13
MPOHUKHEHHSM Y JKUTJIO, 1HIIE MPHUMIIMIEHHS 4d CcXOBHIIE abo, Taki, 110 3aBJajH

3Ha4HOI mKoaAu norepriioMmy (4. 3 cr. 185 KK), 3mounnu y chepi 00iry HapKOTHIHUX
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3ac001B, IICUXOTPOIMHUX PEUOBHUH, IX aHAJOrIB ab0 MPEKypCOpiB, a TAKOXK OTPYHHUX
YU CHJIBHOAIIOYMX PEYOBHMH a00 OTPYWHUX UM CHIIBHOAIIOUMX JIKapChKUX 3ac00iB
(ct.ct. 307-311 KK) Ta nmesxi iHII, cepen SKUX HEMae HEOOEpPEKHUX 3JI0YHHIB
cepenHboi TSXKKOCTL. [loCHiJOBHOIO TPOMO3UILEI0 € PO3IMIUPEHHS TEePEayMOB
3BIJILHCHHS HETOBHOJIITHIX 3a PaXyYHOK YMHCHHUX 3JIOYMHIB CEPEAHBOI TSIKKOCTI Ta
HEOOEPEIKHUX TSHKKHUX 37104MHIB. [lependadarouu MOXKIINBI 3anepedeHHs, IPUHATITHO
3ayBaXMMO, LI0 B JIITEpaTypl BHUCIIOBIIOBAJIMCS AYMKH IIOJO PO3MOBCIOJKCHHS
3BUIBHEHHS TIPU JIAOBOMY KasATTI Ta NPUMHPEHHI 3 TMOTEPHUIMM 1 HAa BUMAJKU
CKOEHHSI TSKKHMX 3JI0YMHIB, BUNHEHHUX 3 HEOOEpPEKHOCTI. B OCHOBHOMY MAEThCS MPO
MOpYIIEHHSI TpaBUi OE3MEeKH TOPOKHBOTO pyXy abo eKcIUTyaTalii TpaHCIOPTY
0c00010, sIKa Kepye TPaHCIOPTHUM 3acO00M, IO CHPUUYMHUIN CMEPTh MOTEPILIOro
a00 3amoJITHHS TSHKKOTO TUIeCHOro ymkomkeHHs (4. 2 ct. 286 KK). 3akoHomaBenb
BK€ 3pOOUB MEBHI KPOKU Y IIbOMY HarpsiMi. Tak, BBEJIEHE JI0 TIEPeiKy 0OCTaBUH, 1110
MOM’ SIKIYIOTh ~ MOKAapaHHS, «HAJaHHS  MEIWYHOI  JIOIOMOTH  TOTEPHiIOMY
0e3nocepeIHbO Micsi BYAMHEHHs 3109uHy» (1. 2-1) 4. 1 c¢1. 66 KK). Cyn 3a HasiBHOCTI
o0OcTaBHH, 110 TIOM AKIIYIOTh TIOKapaHHs, nependavenux mm. 1 ta 2 4. 1 cr. 66 KK,
BIICYTHOCTI 0OCTaBMH, IO OOTSKYIOTh IOKapaHHs, a TaKoXX MpU BU3HAHHI
MIJCYTHUM CBO€1 BUHH, IPU3HAYAE TOKAPAHHS CTPOK 200 pPO3Mip MOKApaHHS HE MOXKE
MEePEBUIIYBaTH JIBOX TPETHUH MAaKCUMAJIbHOTO CTPOKY abo po3Mipy HaWOLIbII
CYyBOPOTO BUJly TTIOKapaHHs, Iepe0aUYeHOro BiJIMOBITHOO CAHKI[IE€I0 CTATTI (CAHKIIIEIO
gactuHu ct1arTi) OcobnuBoi yactuam KK (c1. 69-1 KK).

SIKo mpuMar IHTEPECiB HEMOBHOJITHIX Y KPUMIHAIBHOMY 3aKOHOJIaBCTBI
BHU3HATH a0COJIFOTHUM, TO MU HE 0A4MMO CYTTEBHX HETaTHMBHHUX COIIAJIBHO-TTPABOBUX
HACJIAKIB Y TOMY, 10O PO3MOBCIOJIUTH MEPEIYMOBH 3BUIBHCHHS HEMOBHOJIITHIX Bij
KPUMIHAJIBHOI BIJMOBIIAJIBHOCTI HA HEMOBHOMITHIX, SIKI BUMHUIIM 3JIOYUHU CEPEAHBOI
TSHKKOCTI Ta HEOoOepekH1 TsHKKI 3710unHU. [Ipu 1bOMYy BHU3HAUMTH TaKHl KOMILIEKC
MO3UTUBHOI TMOBEAIHKM HEMOBHOJITHBOTO, KU OW TOBHICTIO HEWUTpallizyBaB
CyCHJIbHY HEOE3NMeUHICTh 0COOM, MIHIMI3yBaB IIKIJIMBI HACIIIKH 3JI0YMHY Ta MaB
BUXOBHHI BIUIMB Ha HETMOBHOJITHBOTO Y MOJAJIbININA 3aKOHOCTYXHIHIN moBeaiHmi. B

mucniosuiii 4. 1 ct. 97 KK mo3utuBHa noBejiiHKa HEMTOBHOJIITHBOTO MPABOMOPYIITHUKA
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HISKUM YMHOM HE€ T[IO3HayeHa. bigpll TOro, B HOpPMI MpO 3BUIBHEHHS BiA
BIJIMOBIIATLHOCTI, WIAETHCSA TIPO MOXKIMBE BUIPABICHHS 0€3 3aCTOCYBaHHS
nmokapaHHs. B3sTi B CyKyITHOCTI 13 3aCTOCYBaHHSM J0 HEMOBHOJITHBOT'O IPUMYCOBHX
3aX0JlIB BUXOBHOTO XapaKTepy Ta HETaTUBHUX HACHIIKIB y BUTJISAII CKaCOBYBaHHS
X 3aXOJIIB 1 NIPUTATHEHH1 10 BIAMOBIJAIBLHOCTI Yy pa3l YXWJEHHsS BiJ HHUX
HEIMOBHOJIITHBOT'O, MMO3HAYEHI BUMOTH MPU3BOJATH JI0 BTPATH MPUBAOIMBOCTI IILOTO
PI3HOBUAY 3BUIBHEHHS AJI1 OCHOBHOTO a/ipecaTa — HETIOBHOIITHOT OCOOH.

Ha nam normsaa, B 4. 1 ct. 97 KK HeoOXigHO 3aKpIMUTH MOJEb COIllaJbHO-
KOPUCHOI TMOBEIIHKH HEMOBHONITHBOTO, SK JOOpPOBLIBHE TMOBIIOMJIEHHS MpO
BUMHCHWH 3JI0YHH, TOBHE BU3HAHHS CBO€T BUHU, ITUPOCEPAHE KAsTTSA y BAMHECHOMY Ta
YCYHEHHS 3aIloJITHOI ITKOAM a0o0 BIAIIKOAYBaHHS 30MTKIB, SKIIO HEMOBHOMITHIN
JOCST I’ ITHAALSATUPIYHOTO BIKY T4 MA€ CAaMOCTIMHMI 3ap00ITOK, BIaCHE MaiiHO, a0
komtu. 3 BpaxyBaHHsAM Iboro 4. 1 ct. 97 KK mama 6 Taky pepakmito: «1.
3ginbHAOMbCA  8I0 KPUMIHAILHOI 8IONO0GIOANbHOCMI HENOBHONIMHI, SKI 6nepuie
BUUHUIU 3/IOYUHU HEBENUKOI, CepeOHbOi MANCKOCII AO0 HeobepedtCHI MANCKI 3/I0UUHU,
AKWO B0OHU O00OPOBINLHO 3AA6UNU NPO BUUHEHUU 3/I0YUH, NOBHICMIO GU3HANU cebe
BUHHUMU, NOKASIUCS Y BUUHEHOMY MA YCYHYAU 3ANO00ISIHY 3/10YUHOM UWIKOOY aOO0
BIOWKOOYBANU 3AN00ISAHI 30UMKU, KOJIU HENOGHOMIMHI 00CsA2AU N SIMHAOYSAMUPIYHO20
BIKY Ma Maoms CamMoCmilHUull 3apoOimoK, 61acHe MAatHo a00 KOWMmMuy.

CoulanpHa KOPHCHICTh TAaKOTO 3BUIBHEHHSI TMOTpiiiHA: 3 OJHOro OOKYy,
3MIMCHUBIIA  BU3HAYEHWH KOMIIIEKC IIO3MTHUBHOI IIOBEIIHKH, HEIOBHOJITHI
3acBIYaTh BTPATY CYCHUIbHOI HEOE3MEYHOCTI, 3 1HIIOr0 OOKYy, OyAyTh JOCSTaTHUCS
MparMaTMyHi I[UTl CHPUSHHSA MPaBOOXOPOHHUM OpraHaM Yy PO3KPUTTI 3JI0UMHIB,
BIJIIIKOTyBaHH1 MOTEPIUTMM 3aloITHUX 30UTKIB TOIO, 3 TPETHOTO, — 3MEHIITUTHCS
KUIBKICTh HEMOBHOJIITHIX, L0 MOTPAIUIATh y MICIsl 1M030aBJIEHHS BOJI Ta MPOUIYThH
TaM «3JI0YMHHO-TIpodeciitHe HaBuaHHs». OCKUIbKH, MPU 3BUTHHEHHI HEMOBHOJITHIX
BiJl KpHUMIHAJIBHOI BIiANMOBINAJBHOCTI Ha MiACTaBaX KOMILIEKCHOI ITO3UTHBHOI
MOCTKPUMIHAIBHOT TMOBEIIHKM CJIiJ] B3araji BIIMOBHUTHCS BijJ 3aCTOCYBaHHS II0JI0

HEMOBHOJITHHOTO MPUMYCOBHX 3aXOJ[iB BUXOBHOTO XapakTepy, nependadyeHux y 4. 2
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ct. 105 KK, 10 wactuny 2 1 4. 3 c1. 97 KK mnpomonyeTbcs BUKIIOUHTH 13
KPUMIHAIBHOTO 3aKOHY.

3. bigbm BHBaXXKEHOIO Ta TakOO, IO MOOJAaXKJIMBO MIAXOJUTH IO
HEMOBHOJITHIX, € 3a0XO4yBajbHa HOpPMa NP0 3BUIBHEHHS iX BiA BiIOyBaHHS
nokapanHs 3 BunpooyBaHHsaM (cT. 104 KK). KK He mae oOMexeHb 11040 MepeayMoB
3aCTOCYBaHHS 3BIUIBHEHHS 13 BHUNPOOYBAaHHSIM IIOJ0 HEMOBHOMITHIX, KpIM
3aCyDKEHHS 0 BUMPABHUX POOIT Ta 1M030aBICHHS BOJII HA CTPOK O1NIbIIE T’ SITH POKIB.
Takox 3MEHIIYe€TbCS ICOUTOBUN CTPOK BiJ OJHOTO J0 JBOX pokiB. IligcraBa
3BUIBHEHHS 13 BUIPOOYBAaHHSM HEMOBHOJITHIX 3Haxonutbesd y 4. 1 cr. 75 KK Ta
MOJISITa€ 'y BHUCHOBKY CYyIy TIPO MOXKIWBICTh BHUIIPABICHHS 3acy/DKEHOTO 0e3
B1IOyBaHHSI TOKapaHHS 3 «BPaXyBaHHSAM TSDKKOCTI 3JIOYMHY, OCOOM BHHHOTO Ta
IHIIUX OOCTaBUH CIHpaBW». 3MA€ThCS, 10 MEXaHIYHE TMEPEHECEHHS II1JICTaBU
3BUIBHEHHS 13 BUITPOOYBAHHSM I110/I0 HETTOBHOJIITHIX € HEBUIPABAaHUM. TUM O1LibIIIe,
0 JIOCUTh BHCOKO «MifiiMae IUIaHKY» TiJCTaBa 3BUIBHEHHS BIJ TMOKAapaHHA 13
3aCTOCYBaHHSAM MPUMYCOBUX 3aXO0J1B BUXOBHOT'O XapakKTepy, - SAKIIO HEMOBHOJITHIN
«BHACIIJIOK IMUPOTO PO3KASHHS Ta MOJAIBINOI O€370TaHHOI MOBEIIHKA HAa MOMEHT
MMOCTAHOBJICHHSI BUPOKY HE TOTpeOye 3acTOoCyBaHHS TMOKapaHHS». CHCTEMHICTh
3a0XOUYCHHS TO3UTUBHOI TOBEMIHKH, KpIM IHIIOTO, Mepeadadae MEeBHY I[IHHICHY
rpajamiro, - B MaKCHMAaJIBHOTO JI0 CEPEIHBOr0 1 MIHIMAJIBHOTO OOMEKCHHS
KPUMIHAJIBHO-TIPABOBOTO OOTSKEHHA. B 11 crcTeMi Ha mepioMy MICIi 3HaXOIUThCS
3BUIBHEHHS BIJ KPHUMIHAJIBHOI BIANOBINAJIBHOCTI 13 3aCTOCYBAaHHSM MPUMYCOBHUX
3axo/1iB BuxoBHOTO xapaktepy (ct. 97 KK). Cepennio naHky 3aiiMae 3BIJTLHCHHS BiJl
MOKapaHHs 13 3aCTOCYBAaHHSAM IMPUMYCOBHUX 3aXOIB BUXOBHOrO Xapakrtepy (ct. 105
KK). I MiHiMaibHMIA pIBEHh 3a0XOUYCHHS HaJa€ 3BUIBHEHHS BiJl BIIOYBaHHS
nokapanHs 3 Bunpooysanusm (ct. 104 KK).

CmiBcTaBieHHS 1 aHaJ13 3BUTLHEHHSI HEMIOBHOJIITHIX BiJl BJIOYBaHHS MOKapaHHS
3 BunpoOyBanHsM (cT. 104 KK) i1 3BibHEHHS HEMOBHOJITHIX BiJl TOKapaHHS 13
3aCTOCYBaHHSAM MPUMYCOBHX 3ax0J1iB BUXOBHOro xapakrepy (ct. 105 KK) cBimuuth
mpo iX 3HAYHI BIAMIHHOCTI: 1) mpW 3BUIBHEHHI HETOBHOJITHHOTO Bij BiIOyBaHHS

nokapaHHsi 3  BUNPOOYBaHHSIM  3MIMCHIOETBCS  OCyJl  MOro TIOBEAIHKA B
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OOBHHYBAJIbHOMY BHUPOKY CYIy 1 3aCy/UKEHHsI 70 TMO030aBJIEHHS BOJI Ha CTPOK HE
OuplIe T SITH POKIB, TOAI SK MPU 3BUIBHEHHI HEMOBHOJITHBOTO BiJ MOKAapaHHS 13
3aCTOCYBaHHSAM MPUMYCOBHX 3aXO0JI1B BUXOBHOTO XapakTepy, KOJU Cy[ MPHU pO3TJIsiii
KPUMIHAIBHOI CTIpaBH, IO HAAINAIIUIA 3 0OBHHYBAaJILHIUM BUCHOBKOM, Iiiiie BUCHOBKY
PO MOXJIMBICTh BUIIPABIIEHHS HEMOBHONITHHOTO, SIKUA BUMHUB 3JI0YMH HEBEIMKOI
a00 cepemHbOi TAKKOCTI, 0O€3 3aCTOCYBaHHS KPHUMIHAJILHOTO TIOKApaHHs, BiH
BUHOCHUTH yXBaly, a CyIIs - TNOCTAHOBY NP0 3aKPUTTA KPUMIHAIBHOI CIpaBu 1
BUpILIYE MUTAHHS MPO 3aCTOCYBaHHS JO HEMOBHOJNITHBOIO OJHOTO 3 MPUMYCOBUX
3aX0J[IB BUXOBHOTO XapakTepy, HepeadaueHuX 4YacTUHOW jApyrow ctarti 105
KpuminaneHoro koaekcy VYkpainun (4. 1 cr. 447 KIIK); 2) npu 3BUIbHEHHI
HETMOBHOJIITHROTO BiJ BiAOYBaHHS TOKAapaHHS 3 BUIPOOYBAaHHAM MOXYTh OyTH
3aCTOCOBaHI JOJATKOBI TOKapaHHs Yy BHIJSAl IuTpady Ta MO30aBJIEHHS MpaBa
o0iiiMaTH TIeBHI Tocaiu abo 3aiiMaTUCs MEBHOO JIISUTbHICTIO, TOJII SIK MPU 3BUILHEHHI
HEMOBHOJITHBOIO BiJ] MOKAapaHHS 13 3aCTOCYBAaHHSAM IPUMYCOBUX 3aX0/1B BUXOBHOTO
XapakTepy B3arajii He mepeadaueHe OyJb-sike J0JaTKOBE MOKapaHHs; 3) 3BUIbHEHHS
HEMOBHOJIITHROTO BiJ BiAOyBaHHS TMOKapaHHS 3 BUNPOOYBaHHSM MOXIJIHUBE 3a
BUMHEHHS Oy/b-SIKOTO 3JI0UHMHY, TOJI1 SIK 3BUIbHEHHS! HEMTOBHOIITHHOTO B1J] TOKapaHHS
13 3aCTOCYBaHHSAM MPUMYCOBHX 3aXOJliB BUXOBHOTO XapaKTepy TIIbKH 32 BUMHEHHS
3JIOYMHIB HEBETUKOi abo0 cepeAHboi TKKOCTI; 4) MIiACTaBOK  3BUIBHEHHS
HETIOBHOJIITHROTO Bij BiJIOYBaHHS MOKapaHHS 3 BUIPOOYBAaHHSM € BHUCHOBOK CYAY
IpO MOXIIMBICTh BHUIPABIEHHS 3acy/)KEHOTo ©Oe3 BinOyBaHHS TOKapaHHSA 3
BpaxyBaHHAM TSHKKOCTI 3JI0YMHY, OCOOM BUHHOTO Ta IHIIUX OOCTaBUHU CHPaBH, TOJI
K TIJCTAaBOI0 3BUJIBHEHHS HEMOBHOJITHHOTO BIiJ] MMOKapaHHS 13 3aCTOCYBaHHSIM
NPUMYCOBUX 3aXOJ[IB BHUXOBHOTO XapaKTepy BHUCTYIA€ 3HUKHEHHS NOTpeOu Yy
3aCTOCYBaHHI TMOKapaHHS HAa MOMEHT IOCTaHOBIICHHS BHPOKY BHACIIJOK IIMPOTO
PO3KastHHS Ta TMOJAJBIIOI 0€370TaHHOT MOBEIIHKN HEMOBHOIITHHOTO; 5) 3BUIBHCHHS
HEMOBHOJITHHOIO BiJl BiAOYBaHHSA IOKapaHHA 3 BHUNPOOYyBaHHSAM mependavae
BCTAHOBJICHHSI ICIIMTOBOTO CTPOKYy (4. 3 cT. 104) 1 mokiiajaHHs Ha 3acCyPKEHOTO
meBHUX 000B’s3kiB (4. 1 ct. 76 KK), TOmi sk 3BUIBHEHHS HEMOBHOIITHBOTO Bif

IMOKapaHHA 13 34CTOCYBAHHAM IIPHUMYCOBHX SaXOI[iB BHUXOBHOI'O XapaKTCpy HC
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nependaydae 1CMUTOBUX CTPOKIB, @ O HEMOBHOJITHHOTO CYJ 3aCTOCOBY€E MPUMYCOBI
3axoau BUXOBHOTO xapaktepy (4. 2 ct. 105 KK). /[o HemOBHOMITHROTO MOXKE OyTH
3aCTOCOBAHO KiJIbKa MPUMYCOBUX 33aXO0J1IB BUXOBHOTO XapaKkTepy, TPUBAIIICTh 3aX0/liB
BHUXOBHOT'O Xapakrtepy, nependoavenux y mm. 2 i 3 4. 2 ct. 105 KK, BcranoBmoeTbes
CyJIOM, SIKMM 1X TpHU3Ha4dae; 6) 1, HAHUCYTTERBIIIE: 3BUIBHEHHS HEMOBHOIITHBOTO BiJ
BiIOyBaHHS IOKapaHHS 3 BUIIPOOYBAHHSM € YMOBHHMM, TIJIBKH ITICIS 3aKiHYCHHS
ICITUTOBOTO CTPOKY 3aCy/PKEHUH, SIKU BUKOHAB MOKJIAJACHI HA HHOTO 000B’S3KH Ta HE
BUMHUB HOBOTO 3JIOYMHY, 3BUIBHAETHCS CYJOM BiJl IPU3HAYEHOTO HOMY IMOKapaHHs
(u. 1T cr. 78 KK), Tomi sik 3BUIbHEHHS HEMOBHOJITHBOIO BiJI TOKAapaHHS 13
3aCTOCYBaHHSM IPUMYCOBHX 3aXO[iB BUXOBHOTO XapakTepy € ocTaTouHuM. B 3akoHi
HaBiTh HE TiependadeHi TMpaBOBI HACHIIKU TMOPYIIEHHS (HEBUKOHAHHS a0o
HEHAJIe)KHOTO BUKOHAHHS) HEMOBHOJITHIM IPUMYCOBUX 3aXOJlIB  BHUXOBHOIO
xapaktepy. B m. 26 nocranoBu Ilnenymy BepxoHoro Cyny Ykpainu Ne 2 Bix 15
tpaBHa 2006 p. «IIpo mpakTuky po3msiLy CyAamMu CIOpaB MPO 3aCTOCYBaHHS
NPUMYCOBUX 3aXOJIB BHUXOBHOTO XapaKTepy» 3BEpTA€ThCS yBara, MIO IS
3amo0iraHHs TPOTHUIIPABHIM TOBE/IHIII HEMOBHOMITHIX, 3a0€3Me4eHHs] BYaCHOTO
BTPYUYaHHSI 3 METOIO 1i KOPUTYBaHHS Ta BUIPABJICHHS TaKUX 0Ci0, OpraHu Ta CIIyXOu
y CHpaBax HEMOBHOJITHIX MOBUHHI 3/IIHCHIOBATH COIIAJIbHUM MATpOHAX HE TUIbKU
TUX CIMEH, y SIKMX € HEIMOBHOJITHI, CXHJIBHI JI0 TakKoi INMOBEIIHKH, a ¥ CIMeH, II0
HaJeXaTh 0 Tpynu pusuky. [IpoBenenunii anami3 mepemaymoB, MiJCTaB Ta MPABOBUX
HACIAKIB 0e33alepevyHo 3acBIAUye, 10 OUTHII CHPUSTINBUAM JIJIi HEMOBHOJITHIX €
3BUIbHEHHS! HETIOBHOMITHHOT'O BiJl MMOKApaHHS 13 3aCTOCYBAHHSAM MPUMYCOBHUX 3aXO0/lIB
BuxoBHOro xapakrtepy (cr. 105 KK). Buxonmsaum 3 1uporo, nsg 3a0XxouyyBajlbHa
KpUMIHAJILHO-TIPABOBA HOpMa 3aliMa€ JIpyre MicIie y iepapxii 3aXOfiB 3a0XOYCHHS
[II0JI0 HETTOBHOIITHIX.

HermocnigoBHOI0O BUIISIIAE BIACYTHICTH CAMOCTIHHOI MIJCTaBU 3BITLHEHHS BiJ
BiI0OYBaHHS TOKapaHHS 3 BUMPOOYBAHHSM HEMOBHOJNITHIX. BpaxyBaHHS «TSKKOCTI
3JI04MHY, OCOOM BHHHOTO Ta IHIIMX OOCTaBUH CHpPaBU» HE MOXKYTh HaBITh
MPETEeHyBaTH Ha POJIb MiJACTaBU 3BIJIbHEHHS, OCKUIBKH BXKE pa3 BOHU Opaiu y4acTb y

MPU3HAYCHHI KPUMIHAJIBHOTO MOKApaHHS HETMOBHOMITHROMY y BHIJISAI M030aBIICHHS
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Bomi. 3rimHo 4. 1 cr. 103 KK mpu npusHadeHHI MOKapaHHS HEMOBHOJITHHOMY CYI,
KpiM 0OCTaBWH, TepeadadeHux y crarrtax 65-67 mporo Koaekcy, BpaxoBye ymMOBHU
HOTO KUTTSA Ta BUXOBAHHS, BIUIMB JOPOCIUX, PIBEHb PO3BUTKY Ta 1HIII OCOOJHUBOCTI
ocobu HeroBHOMITHROTO. CyJ TIpU3HayYae MoKapaHHs: 1) y Mekax, BCTAaHOBJICHUX Y
caHkIlli crarTi (caHkii yactuau ctarti) OcobmuBoi wactuau KK, mo mependauae
BIJIMOBIAQIBHICTh 32 BYMHEHWUW 3JIOYMH; 2) BIANOBITHO JO IOJIOKEHb 3arajabHOi
gactuau KK; 3) BpaxoByrouH CTYIiHb TSKKOCTI BUNHEHOTO 3JI0YMHY, 0COO0Y BUHHOTO
Ta 00CTaBUHH, 1110 TIOM SKIIYIOTh Ta OOTSHKYIOTH mokapanHs (4. 1 cr. 65 KK).

HeBusnauenicte mifcTaB 3BUIBHEHHS BiJ BiJIOyBaHHS TOKApaHHS 3
BUNPOOYBAHHSIM HEMOBHOJITHIX HE CcHpusi€ e()EeKTUBHOMY 3aCTOCYBAHHIO IIbOTO
PI3HOBHlY 3a0XO4Y€HHs. JlOCTHIAHUKKA PO3IIISAAIOTh e PI3HOBUJ 3a0XOYEHHS SIK
I0Ch CEpeIHE MK 3BUIBHEHHSAM BlJ MOKAPaHHA 1 WOr0 peaJlbHUM 3aCTOCYBAHHSIM.
«YMOBHICTBY, - Ha TyMKy B.A. Jlomako, - y 1aHOMY BUTIaJIKy 0OMEXKY€ penpecuBHUIMA
BIUIMB TPU3HAYEHOTO TIOKApaHHS, HATOMICTh, CTBOPIOE JIMIIE MEPCIEKTUBY MHOTro
HE3aCTOCYBaHHSI B 3aKJIIOYHINA (ha3l peasnizalii YMOBHOTO 3acCy/KCHHS, TOHl SK
peanbHE 3aCTOCYBaHHS CYJIOM IIbOTO TIOKapaHHS MOXJIMBE B Oylb-KUH MOMEHT
BHUIIPABHOTO CTPOKY, SKIINO 3aCy/KCHHH MOPYIIUTH TpE sBJICHI 0 HbOTO BHUMOTH.
Takum YMHOM, B caMOMYy 3aKOHI BKa3ye€TbCs, II0 HASBHUMH € OCOOJUBI yMOBH
3aCTOCYBaHHS TIOKapaHHS, HAWCYTTEBINIUM €JIEMEHTOM SKHUX € OOMEXKEHHs
pPENPECUBHOCTI MPU3HAYEHOI MIpU TMOKapaHHs». Ha Haml morssi, 3BUIBHEHHS Bij
BiIOyBaHHS TMOKApaHHS 3 BUMPOOYBAHHSM HEMOBHOJITHIX € PI3HOBHJIOM YMOBHOTO
3BIILHEHHS BiJ BigOyBaHHs mokapaHHsa. KK mnpsMo BIZHOCUTH 3BIIBHEHHS BIJ
B110yBaHHs 3 BunpoOyBaHHsM A0 Pozauny Xl 3aransHoi yacTuHM «3BUIBHEHHS BiJ
MOKapaHHs Ta HOTo BiOYBaHHS.

3a BHIIICHABEJIEHUX MIPKyBaHb BBaXKA€EMO 3a JOIIbHE Mepe0ayuTH y SIKOCTI
MiJICTaBU 3BUTHHEHHS HETIOBHOJITHIX BiJl BiAOYBaHHS TOKapaHHS 3 BUIIPOOYBAHHSM:
1) moBHE BHM3HAHHS CBOE BHHM, 2) IIMPE PO3KAsSHHS Yy BYMHEHOMY 3JI0YHWHI; 3)
MO3UTUBHE CTaBJICHHS [0 TOKJIaJIeHUX OOOB’A3KIB 1 TOTOBHICTh iX BHMKOHATH.
Penakuiiino 3a0x04yBajibHa HOpMa MPO 3BUILHEHHS HEMOBHOJITHIX BiJl BiAOYyBaHHS

MOKapaHHs 3 BUIIPOOYBaHHSAM MOTJIa 3HAWTH cBO€ 3akpiruieHHs y 4. 1 cT. 104 KK y
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HACTYITHOMY BUTJISINL: «36iibHeHHs 6i0 B8I0OV8AHHSA NOKAPAHHA 3 GUNPOOYBAHHAM
Modce Oymu 3acmocosane 00 HENOBHONIMHLO20 ) pa3i U020 3ACYOHCEHHS 00
BUNPABHUX POOIM abo no36asieH sl 80Jli HA CMPOK He Dibule n’simu pokKie, AKuWo cyo
Oili0e BUCHOBKY NPO MOJNCIUBICMb BGUNPABIEHHS 3ACY0ICeH020 0e3 8i00)8aHHs.
NOKAPAHHA ~ BHACNIOOK NOBHO20 BU3HAHHA CBOE€I  GUHU, WUPO2O PO3KAAHHS,
NO3UMUBHO20 CMABIEHHA 00 MNOKIA0eHUX 0008’a3Ki@ ma iX GUKOHAHHAY». 3
BpaxyBaHHSM 3BUIbHEHHS HEMOBHOJNITHBOTO BiJ BiAMOBIAAJBHOCTI BHACTIIOK
MO3UTHUBHOIO MEpediry iCIMUTOBOTO CTPOKY 1 CYMJIIHHOTO BUKOHAHHS TMOKJIAJIEHUX
000B’s13KIB, TaKa MOJEJIb TO3UTUBHOI MOBEIHKH HEMOBHOJIITHHOIO OyJia O T0PEeYHOI0
Ta crpusiia O MIBUILEHHIO €EeKTUBHOCTI.

4. Ha cTuMyiIroBaHHS IMO3UTUBHOI MEHITEHIIAPHOI MOBEIIHKA HETOBHOJITHIX
CIpsIMOBaHa 3a0XxouyBajbHa HOpMma, 1o nepeadayeHa cr. 107 KK Tta nmonsrae B
YMOBHO-JIOCTPOKOBOMY 3BIJIbHEHH1 HEIMOBHOJITHIX BiJl BiIOyBaHHS IOKapaHHS. Y
T.3B. llekiHChKMX MpaBUiiaX AEp>KaBU 3000B’A3YIOTHCS Y MAKCHMAJIbHO HIMPOKHUX
MacmTabax Ta y CTHCII CTPOKM MPAKTUKYBaTH YMOBHE 3BIJIbHEHHS HEMOBHOJITHIX 3
neHiteHiiapaux 3aknaniB (m. 28.1 Tlpasun). B 4. 4 ct. 107 KK € BkasziBka mpo
HE3aCTOCYBaHHS 3aMiHU HEB1AOYTOI YACTUHU MOKAapaHHs OUIbII M’ SKUM IMOKApaHHAM
IO HENOBHOJIITHIX. 3a3HaueHa IIO3MINS 3aKOHOJABId BUIJILAAC HEIIOCIIJOBHOIO 1
HesloriyHoo. Tum Ounbllie, MO0 YMOBHO-IOCTPOKOBE 3BUIBHEHHS BiJ] BIIOYBaHHS
MOKapaHHs MOXKe OYyTH 3acTOCOBaHE HE3aJeXKHO B TSKKOCTI BUYMHEHOTO
HETMOBHOJIITHIM 3JI0YMHY.

[IpuBinefioBaHUMH € TIEPEIYMOBH  YMOBHO-JIOCTPOKOBOTO  3BLIBHEHHS
HETOBHOJIITHIX 3acy/ukeHux. [lopiBHSHO 31 CTpOKaMH YMOBHO-JIOCTPOKOBOIO
3BUIBHEHHSI TIOBHOJIITHIX BOHHM 3HIDKCHI Maibkeé Ha TPETHHY CTPOKY (aKTHUIHO
B110yTOoro nokapanss (4. 3 c¢r. 107 1 4. 3 ct. 81 KK). YTiMm Burisiae HemocaigoBHOO
BIJIMOBa BiJ] TIOKapaHHS y BUIJISAI BUIIPABHUX POOIT SK TMEPEAYMOBH YMOBHO-
JOCTPOKOBOTO 3BUIBHEHHS HEIMOBHOJITHIX. He IuBisSYMCh, Ha Te, IO BHUIIPaBHI
poOOTH MOXKYTh OYTH NMpHU3HAYEHI HEMOBHOJITHROMY Yy Bili BiJ 16 10 18 pokiB 3a
MiciieM poOOTHM Ha TEPMIH BiJl JABOX MICAIIB JO OJHOTO POKY, a 13 3apoOITKy

HETMOBHOJIITHBOT'O, 3aCY/I?KEHOT0 J0 BUIPABHUX POOIT, 3/IIMCHIOETHCS BiApaxyBaHHS B
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J0XOJl Iep>KaBH B PO3Mipi, BCTAHOBJICHOMY BHUPOKOM CYAY, B MEXax BIA IT'SITH 10
JIECSATH BIACOTKIB, BCE JX Take ICHYIOYE CTAHOBHIIE CJiJ] BH3HATH TaKUM, IO
MOTIPIIY€E TOJIOKEHHS HEMOBHOIITHIX MOPIBHSHO 13 JTOPOCIMMH 3aCYKEHUMH, 1110 €
HerpupoaHiM. OHUM 13 aQpTyMEHTIB Ha KOPUCTh CaMe TaKOTO PIIICHHS € TIOJI0KCHHS,
mo 3akpimieHi y KK P® ta KK Pb, B skux BianosigHo ao ct.ct. 79, 93 KK P® i
cr.ct. 90, 119 KK Pb 3actocyBaHHS 10 HEMOBHOJITHIX YMOBHO-IOCTPOKOBOTO
3BUIBHEHHS BiJ] BiJIOYBaHHS TOKapaHHS MOXJHMBE MpPH BCIX MOKapaHHIX, IO
JIOIYCKAIOTh TaKe 3BUIBHEHHS WIOJI0 JOPOCIWX, 32 BUHSATKOM THX IOKapaHb, fKi
HEIMOBHOJIITHIM HE MPU3HAYAIOTHCS.

3rigHo 4. 3 ct. 102 KK nokapanHsa y BUAl 1030aBJIEHHS BOJII MPU3HAYAETHCS
HETMOBHOJITHHOMY: 1) 32 BUNHEHHUN MOBTOPHO 3JIOYMH HEBEIMKOT TSKKOCTI - Ha CTPOK
He OUIbIIIe OJTHOTO POKY IIECTH MICSIIIB; 2) 3a 3JI0YUH CEPEAHBOI TAKKOCTI - HA CTPOK
He OUTbIIIe YOTUPHOX POKIB; 3) 3a TSHKKUN 3JI0YMH - HA CTPOK HE OLJIbIIE CEMU POKIB;
4) 32 0COOIMBO TSKKUM 3JIOUYMH - HAa CTPOK HE OLIbIIIE JECATH POKIB; 5) 32 0COOJIMBO
TSOKKUE 3JI0YMH, TMOEAHAHUN 3 YMUCHHUM TI030aBJICHHSIM XUTTS JIIOJWHU, - HA CTPOK
no msatHaauiat pokiB. [lpaBuit B.M. Bypain y Tomy, 1o KOJM MOBa e mpo
BIIMOBIAILHICTh HETMOBHOJITHIX, Tpeda BpaxoByBaTH Te, IO BOHM [OBHHHI
KOPUCTYBATHUCSI HE MEHIITMMHU MO>KJIUBOCTSIMU TTOM’SIKIIIEHHS KPUMIHAIBHO-TTPABOBOTO
BIUIMBY TIOPIBHSHO 3 JopociuMu. Ha Ham morisa, BiamoBigano © NpHHITAIIAM
ryMaHi3My, €KOHOMIi KpHUMIHaJIbHOI penpecii Ta NpUBLICHOBAHOMY MOJIOKEHHIO
HEIIOBHOJIITHIX, YaCTKOBE IMOBEpHEHHS 110 mojiokeHb cT. 52 KK Vkpaiam 1960 p.
«YMOBHO-JIJOCTPOKOBE 3BUIBHEHHSI BiJ TIOKAapaHHS 1 3aMiHa T[OKapaHHsS OUIbII
M’SIKHM», SKa TIOIIMPIOBAJIa CBOIO i 1 HAa HEMOBHOMNITHIX, Ta mepeadayana
MO>KJIMBICTh 3aMiHM TOKapaHHsI, 10 BiIOYBA€ThCs, OUThIT M’ KM, Taka 3amiHa Mae
3aCTOCOBYBATHUCH IMPH BiJI0YBaHH1 HEMOBHOIITHIMU IPU3HAYEHUX MMOKAPaHb Y BUTJISIIL
mo30aBJICHHSI BOJII Ha TMEBHUW CTPOK, apemry, BumpaBHuX poOIT (4. 1 ct. 98 KK).
3anpoBa/KEHHSI 3aMiHM TOKAapaHHS OuUTh M’SKUM JI0 HEMOBHOJITHIX YTBOPHTH
JOJIaTKOBUIM CTUMYJ Il CYMJIIHHOI MOBEAIHKM, CTaBJIEHHS JO Mpaill 1 HaBYaHHS B
npoueci BiAOYTTS OyIb-KOTO MOKapaHHsA 1, OCOONMBO THX, LI0 HE TMOB’S3aHl 3

130JIA111€10 HETIOBHOJIITHROTO BiJl CYCILJIbCTRA.
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HoBoro € 3a0xouyBaibHa HOpMa MpPO IMIEPATUBHE MOM SKIIEHHS MOKapaHHS
3aCy/DKEHOMY 3a HasBHOCTI 0OcTaBuH, mepembadenux mm. 1 ta 2 4. 1 cr. 66 KK,
BIJICYTHOCTI OOCTaBWH, IO OOTSDKYIOTh TIOKapaHHS, a TaKOX TMpH BH3HAHHI
MiJICYTHUM CBO€1 BUHH, CTPOK 200 pO3Mip MOKapaHHS HE MOXKE MEPEBHUIYBAaTH JIBOX
TPETUH MAaKCUMAaJIBHOTO CTPOKY a00 po3Mipy HaHOUIbII CyBOPOTO BHUJy MOKapaHHS,
nepea0aYeHoro  BIAMOBIJIHOIO  CAHKINEK CTaTTi (CaHKII€I0 YacTHHH CTaTTi)
Oco6mmBoi yactuan KK (ct. 69-1 KK). Hatomicts, icHyroua pemakuig 4. 1 ct. 103
KK, obOmexye oOcTaBUHHM, SKI BpaxXxOBYIOTbCS TMpPU TPU3HAYECHHI TMOKapaHHS
HEMOBHOIITHBOMY, TUIBKH TUMH, 110 nepeadadeHi y cr.ct. 65-67 KK. Braxaemo, 1o
KK nmnpu npu3HayeHHl [OKapaHHS HEMOBHOJITHIM IOBUHEH JOTPUMYBATHUCS
BIJIMOBIJIHOT TPOMOPIII 3MEHIIEHHS KPUMIHAJIBHO-TIPABOBOTO OOTSXKEHHS I0JI0
HEMOBHOMITHIX. Take MOM’SKIICHHS MOBUHHE MaTH MICLE SIK MpU IPU3HAYEHHI
HEMOBHOJIITHHOMY TOKapaHHS 3a HE3aKIHYEHUH 3JI0YMH 1 32 3JI0YMH, BUMHEHHUH Yy
ciniBydacti (ct. 68 KK), Tak 1 mpu3HayeHHI HEMOBHOJITHHOMY OLIBII M SKOTO
MOoKapaHHs, HiX nependadeHo 3akoHoM (ct. 69 KK), npuzHaueHH1 HEMOBHOIITHEOMY
MMOKAapaHHS 3a HasSBHOCTI OOCTaBHH, II0 TTOM’ SKIIYIOTh TTokapaHHs (cT. 69-1 KK). 3a
M, 4. 1 ct. 103 KK ciijg 70moBHATH 3 ypaxyBaHHSM IOJIOXKEHB CT.CT. 68, 69, 69-1
KK, 1 HagaTu i1 HacTynHUIA BUTTS: «/Ipu npusnaueHHi noOKapanHsa Heno8HONIMHbOM)
cy0, Kpim obcmaesun, nepedbauenux y cmammsx 65 - 69-1 yvoco Kooekcy, spaxosye
VYMOBU 1020 JHCUMMs Ma BUXOBAHHS, GNIUE OOPOCIUX, PIBEHb PO3BUMKY MA THUL
0codIUBOCI 0COOU HENOBHOTIIMHBO2O Y.

JomineHo Takox 3amnpoBangutu 'y Pozmimi XV 3aranpHoi uwactuHu KK
«OCco0OJMBOCTI KPUMIHAJIBHOI BIJAMOBINAJIBHOCTI Ta TMOKapaHHS HEMOBHOIITHIX
HOpMH, sKka O mpsAMO Tmependadana OOOB’SI3KOBE TIOM SKIICHHS TOKapaHHS
HEMOBHOJIITHIM 32 HE3aKIHUEHUW 3JI0YMH Ta 3a 3JI0YMH, BUMHEHUN Yy CHIBYYACTI.
BpaxoByroun npu mpoMy, 1Mo KpUMIiHAIBHO-IPABOBE OOTSHKEHHS HEMOBHOJITHIX Ha
TPETUHY MEHIIIE BiJ] 3arajJbHOTO. SIK MOXJIMBUIN BapiaHT BBECTH JI0 I[LOTO PO3ALIY CT.
103-1 B wHacrymuid penmakuii: «Cmamms 103-1. [lpusnauenns noxapanHs

HENOBHOJIIMHIM 30 He3aKIHYeHUl 3/I04UH A 3a 3/10YUH, 6YUHEHUU V CRI8YYacmi
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1. Ilpu npusnauenHi nOKApauHs HENOGHONIMHIM 34 HE3AKIHYeHUU 3104YUH CYO,
Kepynuuco noaodcenHsmu cmamei 65 - 69-1, 103 yvoco Kooexcy, epaxosye
MANACKICMb GYUHEHO20 3/I0YUHY, CMYNIHb 301UCHEHHS 3/I0YUHHO20 HAMIDY Ma NPUYUHU,
BHACAIOOK SIKUX 310YUH He OVI0 008€0eHO 00 KiHYAL.

2. 3a euuHeHHs 20mMy8aHHsA 00 310YUHY CMPOK aOO0 pO3MIp NOKAPAHHSL
HENnoBHONIMHIX He MOodice Nepesuysamu mpemuHu MAKCUMAIbHO20 CMPOKY abo
PO3MIpY HaUbIbW CY80P0O20 6UOY NOKAPAHHSA, NepeddayeH020 CAHKYIElo cmammi
(canxyiero wacmunu cmammi) Ocobausoi yacmunu yvo2o Kooexcy.

3. 3a e6yumnenHs 3amaxy Ha 310YUH CMPOK aOO pO3MID NOKAPAHHSL
HENOBHONIMHIX He MOdJice Nepesuysamu NOoA08UHU MAKCUMATbHO20 CMPOKY abo
PO3MIDY HaUbiIbUL CY80p0o2o UOY NOKAPAHHS, NepeoddaueHoc0 CAauKyicro cmammi
(cankyieto wacmunu cmammi) Ocobausoi uacmunu yvo2o Kooexcy.

4. Ilpu npusnayeHHi NOKAPAHHA HENOBHOJIMHIM CNIBYUYACHUKAM 310YUHY CYO,
Kepylouucy noaoxceHuamu cmameti 65-67, 103 yvoeo Kooexcy, epaxosye enius
00pOCIUX CRIBYUACHUKIB 3I0YUHY, XApPAaKmep ma CMmYNiHb YYacmi KOXCHO20 3 HUX )
BUUHEHHT 3TOUUHY».

AnanoriyuuM 4yuHOM ciig momoBHUTH Pos3min XV 3aranmpHoi yactuan KK
«Oco0aMBOCTI KPUMIHAJIBHOI BIAMOBINATBHOCTI Ta TMOKApAaHHS HEMOBHOJIITHIX»
HoBoto ctarteto 103-2 KK, B skiil mpsMo mependadynT, M0 MPU MPU3HAYCHHI
MMOKapaHHs HETIOBHOIITHROMY 3a HAasSBHOCTI OOCTaBHH, IO TIOM SKITYIOTh TIOKapaHHS,
nependavenux mm. 1 1 2 4.1 cr. 66 KK, BincyrHocTi 0OCTaBUH, 0 OOTSKYIOThH
MOKapaHHs, a TaKOX MPU BU3HAHHI HETOBHOJITHIM CBO€I BUHHU, CTPOK abo po3Mip
MOKapaHHs HE MOXE TIEPEBHUIYBATH MOJIOBUHH MaKCUMAJIBHOTO CTPOKY ab0 po3Mipy
HAWOUIBII CYBOpPOro BHIYy MOKapaHHs. Taka crartda Morjga © MaTh HACTYIHY
penakiito: «Cmamms 103-2. Dixcosane nom sKuieHHs NOKAPAHHS HENOGHONIMHbOMY
3a Hasa8HOCMi 0OCMABUH, WO 1020 NOM SKULYIOMb

1. Cyo, npusnauaiouu nOKApPAawHs HENOBHONMHbOMY, 30008 a3aHULL U020
NOM SAIKUUMU 34 HASIBHOCMI 00CMABUH, WO NOM SAKULYIOMb NOKAPAHHSL, nepeddaienux
nn. 1 ma 2 y. I cm. 66 KK, siocymnocmi obcmasut, wo oomsaxicyroms NOKApaHHs, a

MAaKo}c Npu NOBHOMY BU3HAHHI NIOCYOHUM CE0€EL GUHUL:
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a) 3a BUUHEHHs MANHCKO20 3J0YUHY CMPOK a0 pO3MIp NOKAPAHHA He MOice
nepesuuyy8amuy mpemuHu MaKCUMaibHo20 CMpPOKY abo po3mipy HAUbIbUL CYBOPO2O
8UQY NOKAPAHHA, nepedbayeHo2o BIiON0BIOHO CAHKYIED cmammi (CAHKYIEIO
yacmunu cmammi) Ocobaueoi wacmunu KK;

0) 3a 8UUHEHHS 0CODIUBO MANCKO2O 3/I0UUHY CMPOK AO0 PO3MID NOKAPAHHSA He
MOodice nepesuwyyeamu NOJOSUHU MAKCUMATLHOZ0 CMPOKY abo posmipy HaAubiibu
CY80p0o20  6UOY NOKAPAHHSA, Nnepeddaueno20 BiON0GIOHOK CAHKYIEK —Ccmammi

(canxyiero wacmunu cmammi) Ocobnausoi yacmunu KKy.

TIJTAH JIEKIIIMHOI'O 3AHATTS 110 TEMI Ne 6:

JIEKI[IHHUX 3AHATH (FOJHH)-2
CAMOCTIHHA POKOTA (FOJHH)-3

T'ymanizayia KpuminanvHoi 6i0n06I0ANbHOCMI MA NOKAPAHHA HCIHOK, AKI
Maromov Manoaimuix oimeil

ITiman nekii:

1. 'ymMaHI13M SIK IPUHIMIT KPUMIHAJIBHO-TIPABOBOI MOJITHUKHU 100 JKIHOK.

2. CraH »1HOYO1 3JIOYMHHOCTI Ta MUIAXHY 11 MiHIMI3aLi].

3. 3BUTbHEHHS BiJI MOKapaHHS BariTHUX JKIHOK 1 KIHOK, SIKI MAalOTh JIT€H BIKOM
710 CEMH POKIB.

4. 3BUIbHEHHS BiJl BiI0OYBaHHS TOKapaHHS BariTHUX KIHOK 1 JKIHOK, SIKI MalOTh
JITEN BIKOM JI0 TPhOX POKIB.

5. [Ipobnemu rymanizamii 3BUIBHEHHS BariTHUX IHOK 1 KIHOK, SIKI MarOTh
MAaJIOJIITHIX JITEH, B1J KPUMIHAIHHOTO MOKApAHHS Ta HOTO BiIOyBaHHS.

IHumannsa ona camocmiitno2o onpayOEaHHs

1. 'ymanizariisi 3BUTbHEHHS B1J] NMPU3HAUYEHOTO IMMOKAPAHHS BariTHUX KIHOK 1
KIHOK, SIK1 MAlOTh JIITEH BIKOM JIO CEMH POKIB.

2. HanpsiMky MiHIMI3a111i YMCENIbHOCT] KIHOK, 110 BiOYBalOTh MOKapaHHS Y
MICIIIX T030aBJIEHHS BOIL..

3. [Ipobnema npu3HaUEHHS KIHKaM TTOKapaHb, HE OB’ I3aHUX 3 0OMEKEHHSIM YK
1M030aBJIEHHSAM 0COOMCTOI BOJII.

4. T1o3uTHBHI Ta HETaTWBHI MPABOBI HACHIJIKYU 3BUILHEHHS BiJ MOKapaHHS YH
BiJl HOTO BiOYBaHHS BariTHUX JKIHOK 1 KIHOK, SIK1 MAIOTh JITEH BIKOM JI0 CEMH POKIB.
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TE3M JEKIIII

1. Koncrutymis YkpaiHu BHU3Hayae, 0 KIiHKA Ma€ OCOOJMBE CoOllialbHE
CTaHOBHIIE. 3aKOH MiIKPECIIOE, IO PIBHICTh MPaB KIHKU 1 HOJIOBIKa 3a0€3MeUy€eThCs,
KpIM YChOT'O 1HIIOTO, CIEHIAIbHUMHU 3aX0JlaMH TI0 OXOPOHI Iparlll 1 3JI0pOB'S JKIHOK,
CTBOPEHHSIM yMOB, $IKlI JalOTh JKIHKAM MOXJIMBICTh TMO€AHYBAaTH Mpalio 3
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MaTEpPUHCTBOM; MPAaBOBUM 3aXHUCTOM; MaTEpiaIbHOI0 1 MOPAJIBHOIO MiATPUMKOIO
MaTepuHCTBA 1 JUTHHCTBA. JlepkaBHAa TIONITHKAa B PI3HOMaHITHHX cdepax
KUTTENSUIBHOCTI CYCIIUJIBCTBA IIOAO JKIHOK IMOBHMHHA TIPYHTYBAaTHCS Ha BU3HAHHI
OPUPOIHUX OCOOTUBOCTEH, BIAMIHHOCTEH (Di310JIOTIYHOTO 1 TICHUXOJOTIYHOTO
MOPSIIKY, OCOOIMBOIO COIIAJIBHOTO CTaTyCy B CYCIUIBCTBI, IXHBO1 POJI1 y 3MIITHEHHI
MOpAJIbHUX OCHOB CYCIUIbCTBA, POJWHM, BUXOBAHHS JITeH, a OTXKE, IXHHOMY
BIJTMBOBI Ha CTaH MPaBOMOPSAIKY B KpaiHi.

XKinka, KOTpa nmopyuIuia KpuMiHaaIbHO-PABOBY 3a00pOHY, TaK CaMO € YJICHOM
CYyCHIJIbCTBA, YYACHUKOM CYCHUIBHUX BIJHOCHH, HOCIEM COIlaJbHUX pOJICH 1
¢Gynkuii. I mei ii cnenianbHUl COIIaNbHUI CTaTyC HE MOXE HE BPaxOBYBAaTHUCS MpHU
3'sCyBaHH1 MTUTaHHS PO GopMy 1 Mipy CyBOPOCTI KPUMIHAJIBHO-TIPABOBOTO BILIUBY.
Bigomo, mo "posmonauibHa (TyMaHICTMYHA) CTOpOHa crpaBemauBocTi ("oauH
oJlep)Kye Ounbllle, a IHIIMA MEHIIE — 3aJeKHO BIJl BJIACTHUBOCTEHM cy0'exra')
MoCJIa0JII0e HETaTUBHI TeHJACHINT (popmaizalii KpUMIHAIBHOTO MpaBa, MOM'SKIIYE
HasBHY HEPIBHICTh CYO'€KTIB 3JIOUYHMHY, NIABUIIYE €()EKTUBHICTb BHKOPUCTAHHS
€IMHOTO MAacIITady KpUMIHAJIBHOI BIJIMOBIIATBLHOCTI — CYCIHUJIBHOT HEOE3MEeYHOCTI
BUMHEHOTO".

B ropunuuHiii mitepaTypi NPUHIUIT TYMaHi3My PO3IJISIA€ThCA K KPUTEPIin
CIIPaBEJIUBOCTI NMPHU MPU3HAYEHH] TTOKapaHHs; IEHTPpaJIbHA 1/1€s1 HOBOi KpUMIHAIBHO-
MOJTITUYHOT KOHIIEMIII1, SIKa MOJsArae B MEBHIA MOpaibHINA MO3MUIIII, IO Nepeadadyae
CTaBJICHHS N0 JIIOJWHU SK 7O BHUINOI COINiadbHOI IIHHOCTI, MOBary 10 TiAHOCTI
ocobuctocti 1 6axkae it 1o6pa. IIlpore He MOKHA BIIMOBUTH Y MpaBi Ha ICHYBaHHS
OYMKH, 3TITHO 3 SIKOIO '"MPUHIUI TYMaHi3My, HE XapakTEepHUN B LUIOMY Jis
KPUMIHAJIBHOTO TIpaBa 3 HOro 0e31i44to 3a00pOH 1 KOPCTKHUMH BUIAMU TOKapaHb,
30KpeMa CMEpPTHOK Kapow, 1 Ma€ MpU3HAYEHHAM OOMEXEHHS KPUMIHAJIBHOTO
npumycy...". Ane B OyAb-AKOMY pa3i, KOJIM HPUHLHUII TyMaHi3My KpHUMiHaJbHOI
MOJIITUKU € "IEHTPaIbHOIO i7e€r0", a00 BUKOHYE JIHIle 0OMEeXYyBalbH1 (YHKIIII, BiH,
0e3yMOBHO, BIIMBa€ Ha pehOpMYBAHHS 3aKOHOJABCTBA. BU3HaueHHs AepiKaBOIO
MIPIOPUTETIB 3araJIbHOJIIOACHEKUX LIHHOCTEM, HEOOX1IHICTD MIPUBEICHHS

3aKOHOJABCTBA Y BIJAMOBIJHICTh JI0 MIDKHApPOJHMX HOPM 13 TMpaB JIIOJIUHU
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O0e3nocepelHbO  OOYMOBIIOIOTH  MOJAJIBIIYy  TyMaHi3alil0  KpPUMIHAJIBHOI,
KpUMIHATbHO-BUKOHABYOI MOMITUKH, YAOCKOHAICHHS JISJIBHOCTI JEP’KaBHUX OpPTaHiB
MO0 TPU3HAYEHHS Ta BHUKOHAHHS T[OKapaHb, OCHOBHI HampsiMH 3MiH Y
KPUMIHAIBHOMY,  KPHUMIHAJIBHO-TIPOIIECYAIbHOMY,  KPHUMIHAJIbHO-BUKOHABUOMY
3aKOHOJIABCTBl YKpaiHu. ['yMaHi3M KpUMIHAJIbHOI MOJITHKA CTOCOBHO J>KIHOK SIK
cy0'eKTa KpPUMIHAJIBHOI BIJMOBIAAIBHOCTI TOBUHEH BIAOUTHCS B HampsMax
npo(dITaKTUYHOI IAIBHOCTI JIEp’)KaBHUX OpraHiB 1 rpomajacbkocTi. [lparHenus
JOTIOMOTTH >KIHII1, sIKA HAaMaraeTbCsi BUPBATUCS 31 3JIOY4MHHOIO KOJIa, B Hall J0BOJI
CKJIQOHUN 1 OaraTuii HA NOPOTUPIYYS YAC € MOXIMBUM TIUIBKH 3 MIPKyBaHb
FYMaHHOCTI 1 Muiocepasd. He BUKIMKae CyMHIBIB BaXJIMBE 3HAYCHHS
TYMaHICTUYHOTO CHPSIMYBAaHHS KPUMIHAIBHOI MOJITUKU Ha I[bOMY eTami. ['ymaHi3m
KPUMIHAJIBHOI TOJITHKK B YCIX cdepax KpUMIHAIBHOI FOCTHUIII MMO3HAYAETHCA HA
TaKUX OCHOBHHUX IIOJIO)KEHHSAX: Jep)kKaBa, 3aCTOCOBYIOUM 3aXOJU KPUMIHAJIBbHO-
IIPAaBOBOT'O pearyBaHHs, HE CTaBUTh Ha METI MOMCTHUTHUCS 3JI0YMHIIEBI 3a BUMHEHUN
3mounH ("OKO 3a oOko, 3y0 3a 3y0"), a mparHe BUMIPABUTH MPABONOPYIIHMKIB 1
MOBEPHYTU iX y CyCHUIbCTBO, POJAMHY, a OT)KE, HaJlae iM MpaBO Ha peaduTITaIliIo;
KpUMIHAJIbHE TPABOCYAAS HE JOMYCKAae€ 3aCTOCYBaHHS TOPTYpP, >KOPCTOKOTO,
HEJIIOJICBKOr0 a00 Takoro, M0 MPUHWXKYE TIAHICTH OCOOM, TOBOJKEHHS abo
MOKapaHHs; TYMaHi3M BHSBIISIETHCA TaKOX y 3aCTOCYBaHHI JO OCOOM, BHHHOI Y
BUMHEHHI 3JI0YMHY, MIHIMAJIbHOTO MOKapaHHs, HEOOXIAHOrO IS 1i BUIPABIEHHS 1
3amo0iraHHs 3JI0YMHY; MOXJIMBICTh TTOM'SIKIIIUTH TTOKApaHHA (32 1HIIMX PIBHUX YMOB)
BariTHHUM JKIHKaM 1 KIHKaM, SIKI MalOTh MaJIOJIITHIX JITCH.

BumnpaBieHHss 1 TepeBUXOBAHHS 3aCy/KEHUX KIHOK SK MeTa IOKapaHHS
nependavae JOCATHEHHS TMEBHUX 3MiH iX ocobuctocti. B ropuauusiii mitepatypi
HEOEe3MiICTaBHO CTABUTHCS IMiJI CYMHIB MOKJIMBICTh TMEPEBUXOBAHHS 3aCyKEHUX
TIIBKA HUIIXOM 3aCTOCYBAaHHS IOKapaHHs. BBakaemMo, mo e(pekTUBHO MOXKHA
JOCATHYTH JIMILE METH BUIIPABICHHS, fKa mepeidayae B)Ke Ha eTami BUKOHAHHS
MOKapaHHS 1 HaJall, MICAsS BU3BOJICHHS 3aCyJ/KEHOI, 3[IAWCHEHHS Ipolecy ii
pecouiamizamii. [Ipo HasgBHI cCOIIaNbHO-TICUXOJIOTIYHI Ta MPaBOBI MpoOIEeMH

pecorianmizaiii KiHOK, SKI BYMHUJIM 3JI0YMH, MOBa IiJi¢ B HACTYIMHHUX pO3JLIax.
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['ymani3m nepenbavae, nepeaycim, OXOPOHY JIOAUHH, ii KUTTS, 30POB'S, T1IHOCTI,
mpaB 1 CBOOOJ, BJIACHOCTI, HE MPHUITYCKA€ HEIOJSIHUX TMOKapaHb. KOHCTHUTYIIiS
VYkpainu (ctT. 28) Hajae rpoMajisiHaM MPaBO HA 3aXUCT BiJl KaTyBaHHS, >KOPCTOKOTO,
HEJIOICBKOTO, TAaKOro, IO MPUHIKYE TIAHICTh MOBOPKEHHA 4M TokapanHs. Lle
nosioxkeHHs: KoHcTuTy1iii BigOmiiocs B METI KpUMIHAIBHOTO MOKapaHHs. 3TiaHO 13 Y.
2 ct. 22 KK Ykpainu nokapaHHsi HE Ma€ Ha MET1 3anoAisTH (Pi3UUHI CTpakaaHHS a0o
MPUHU3UTH JIOJCHKY T1HICTb.

BiTun3HsiHe 3aKOHOJABCTBO B IIbOMY pa3l BIJANOBIIA€ MDKHAPOIHUM
cTaHmapTaMm. HepjomymieHHsS 3aCTOCYBaHHS KaTyBaHb, JKOPCTOKHX, HETIOACHKHUX,
MPUHWKYIOUHX JIFOJICHKY TiAHICTh BUIIB TTOBOJDKEHHS Ta MOKAPAHHS IPOTOJIONIYIOTh
CT. 5 3aranmpHOi Jekiapanii mpaB JIOAUHH, CT. 7 MDKHapOJHOTO MaKTy TIpO
IPOMAJISTHCHKI 1 MOJIITUYHI TIpaBa, cT. 3 €Bponelicbkoi KonBeHitii 3 mpas moauHu. Li
3arajbHl  MDKHApOJHO-TIPABOBlI  JOKYMEHTH CTajid TMIACTaBOK Il OLIbII
KOHKPETHOTO, CHEIIaTi30BaHOIO 33 XapaKTepOM MIDKHAPOJHOTO aKTy, L0 3aXHIIA€
npasa 1 cB0OOM 0COOMCTOCTI B 3a3HaueH1i cepl. KoHBeHLIsI MPOTH KaTyBaHb, sKa
oyna npuitnara OOH B 1984 p., B Ykpaini HaOpana yunHOCTI y 1987 p. ¥V crarti 16
miei KoHBeHIl1 3a3HayaeThcs, 10 KOXKHA JIepKaBa-y4yaCHUK 3000B'SA3yEThCS
3armo0iraTy Ha CBOIM TEPUTOPIl yCIM aKTaM KOPCTOKOTO, HEJFOJACHKOTO MOBOHKEHHS.
[IpaBooOMEKEHHS, SIKI PUTAMaHHI PEKMMY BUKOHAHHS 1 BiOYBaHHS TIOKapaHHS B
KIHOYMX KOJIOHISX (IXHS JOLIBbHICTh, €PEKTUBHICTD, BILUIMB HA MCUXOJIOTTYHUMA CTaH
3aCy/DKeHUX), TIOBMHHI, TEPII 3a BCE, TPYHTYBATHCS Ha pE3yJbTaTax BHUBUYCHHS
MEXaH13My iX BIUTMBY Ha OCOOMCTICTh. 3aCTOCYBAaHHS CUCTEMH MOKapaHb HE TOBUHHO
3aBAaBaTH JIIOJIMHI 3aiBUX CTpa)KAaHb, IPOBOKYBATH BaXKK1 MCUX1yH1 cTaHu. KepiBHi
MDKHApOJIHI CTaHJApPTH BiAOMBAIOTH OCHOBHY METY, 3JIMCHEHHS $KOi IMOBWUHHI
MparHyTd TMEHITEHLIapHI 3aKjiagl — Yy IUIOMY 3BECTH [0 MIHIMyMY HACIIJIKH
1307151111 BiJl CycmiibCcTBa. BapTo BxKMBaTH 3aXO0iB /ISl TOTO, MO0 3aCyI>KE€HI MOTJIA
30epiratu 3a co00K0 MAaKCHUMyM CYMICHHUX 13 3aKOHOM 1 YMOBaMHU iXHBOT'O BHPOKY
npaB y cdepl HUBUIBHUX 1HTEPECIB, COIIAIbHOTO 3a0€3MeYeHHs M 1HIINUX COLAIbHUX
el (0COOIMBO 1€ CTOCYETHCS 3aCy/KEHUX BariTHUX KIHOK 1 JKIHOK, SIKI MarOThb

niter). [Ipy 1pboMy CTaBUTBCS 3aJadya MIHIMI3YBaTH BIJIMIHHOCTI MK JKHUTTSIM Yy
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B'3HUIN 1 XUTTAM Ha Bojdil. JKopcTke, periiaMeHTOBaHE MpaBWJIaMU YTPUMAaHHS
OoOMexeHHsI TOoTped 3acyMKEHUX >KIHOK, HaBITh HAaWHEOOXIMHIMUX (3BaXKaloyW Ha
($1310710T1F0 OCOOMCTOCTI JKIHKM 1 Tpajullii), BUKIUKAE OO'€KTUBHE IpParHeHHs 0
aKTUBHOTO TOIIYKY NUISIXIB iX peamizariii. Jly>ke yacTto 1i moTpedu 3a10BOJIBHIIOTHCS
BCymneped 3a00poHaM, IO CYIPOBOJKY€E TOPYIICHHS BHUMOT PEXUMY. YMOBHU
YTPUMAaHHS YacTO € MPUYMUHOIO TCUXOJIOTTYHOIO HAMPYKEHHS 3aCYPKEHUX >KIHOK,
BOHH MOPOJIKYIOTh KOH(DIIIKTH MK HUMH, 1110 IEPEPOCTAIOTh Y CBAPKH, O1MKH ¥ 1HIII
HACHJIBHUIIBKI Jii.

[Ipunuun  rymadizMy  noTtpeOye  0coOJMBOi  yBarm 10  HOpodsieM
MpaBOOOMEKEHb, MPUTAMAHHUX PEXKUMY BUKOHAHHS 1 B1AOYBaHHSA IOKAapaHHS B
KIHOUMX KOJIOHISIX, IXHBOI JOLUIBHOCTI M e(QEeKTUBHOCTI. 3HAYHE PO3MIMPEHHS
COIllaJIbHO KOPHUCHUX 3B'SI3KIB 3aCy/PKEHOi (30UIBIICHHS KUIBKOCTI 1OOa4yeHb,
HaJaHHS TpaBa Ha TeledOHHI TEPEroBOpU), JO3BUT Ha 30UIBIICHHS KUIBKOCTI
NOCUJIOK 1 Tepeiay, PpO3LIMPEHHS AaCOPTUMEHTY MPOAYKTIB XapuyBaHHS 1
MPOMUCIIOBUX TOBapiB (OUIM3HM, KOCMETHUKH, TEIJIOr0 OJATYy) Yy MarasuHax,
30UTBIIIEHHSI CYMU TPOIIEH, IO BIPAXOBYETHCS HA OCOOMCTUN PaxyHOK 3aCy/IKEHOT,
— CBIOYaTh NP0 TEHACHII] TyMaHU3allli YTPUMAaHHS 3aCyI’KEHUX KIHOK y MICISIX
1M030aBJICHHS BOJI. AJie SKIIO PO3YyMITH TYMaHI3M CTOCOBHO 3aCYPKCHHX >KIHOK SIK
BHSIB  MUJIOCEPAsS, JIOIIJILHO MaKCUMaJbHO 3MIHUTH KpUTEpli BU3HAYCHHS
MpaBOOOMEXEHb, 3HOBY K 0a3yrouucs Ha iX JOUUIBHOCTI ¥ e(EeKTUBHOCTI B
3araJpbHOMY Tporeci BumnparieHHs. OOTPYHTOBAaHMMH B IIbOMY pO3YMiHHI €
TBEP/KEHHS! HAYKOBHX 1 MPAKTUYHUX MPALIBHUKIB PO HEOOXITHICTh 3aCTOCOBYBATH
B MEHITEHIIapHIN MPaKTHULll 3aralbHOJ03BOJICHUI TUI MPABOBOIO PETYJIIOBAHHS, TUM
rmaye, MmO B 3aKOHI IMOJAHO BUYEPITHUN TMEPETIK MPaBOOOMEXEHb, 1, OTKE, Ji€
npuHuui: "J{03B0oJIeHO Bce, 1110 He 3a00POHEHO 3aKOHOM".

2. B ymoBax pedopmyBaHHS KPUMIHAIBHOTO 3aKOHOJABCTBA OCOOIMBOI Baru
HaOyBa€e TyMaHi3allis KPUMIHAIBHOI, KPUMiHAIHHO-BUKOHABYOI TOJITUKH JEpP>KaBH
IIOJI0 3aCTOCYBaHHS 3aKOHOAABCTBA /IO JKIHOK, SIKI BUMHWIM 3JI0YMHH. Y cdepi
HAyKOBUX  JIOCHIDKEHb JKIHOYA  MpoOsieMa  3alMINAETbC  HEBU3HAYEHOIO,

HernpiopuTeTHOI. KoMruiekcHe BHUBYEHHS NpoOJieMH peatizaiii KpUMiHAIbHOI
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BIJIMTOBIIAJTLHOCTI CTOCOBHO KIHOK B YKpaiHi JoTenep HE MpOBOAMIOCS. MaroTh
MICII€ JOCTIDKSHHS CyTi, 3MICTY, CTaii, MiACTaB KPUMIHAIBHOI BiMOBIIATBHOCTI,
OKpeMHUX ii 3ac001B O€3BITHOCHO CTaTi Cy0'eKTa 3JI0UMHY.

PedopmyBanns 3akoHogaBcTBa, moB’sa3aHe 13 npuiHATTIM KK 2001 p. Ta KBK
2003 p, BC1 HACTYITHI 3MIHH 1 JIOTIOBHEHHS 3a3HaYE€HUX KOJICKCIB, BKIIOUAOYH i 3aKOH
VYkpainu Big 15 xBiTHS 2008 p. «IIpo BHeceHHs 3miH 10 KpuminaibHOro Ta
KpuminanbHO-TIpoIieCyanbHOTO KOACKCIB YKpaiHH MI0J0 TyMaHi3alii KpUMiHaJIbHOT
BIIMOBIAILHOCTI», Mai)ke HE TOPKHYJIMCS 1HCTUTYTIB 3BUIBHEHHS BiJ BiIOyBaHHS
MOKapaHHS 3 BUMPOOYBAHHSM BariTHUX JKIHOK 1 IHOK, SIKI MalOTh JITEH BIKOM J10
cemu pokiB (ct. 79 KK) Ta 3BUIbHEHHS BiJ BiJOYBAHHS MOKApaHHS BariTHUX >KIHOK 1
KIHOK, SIKI MaroTh AiTedl BikoM 10 Tphox pokiB (cT. 83 KK). Bonu He maroTh
PO3BHHYTOTO 3aCTOCYBaHHS, OCKUIBKA 3a JaHUMH JlepkaBHOTO JemapTaMeHTy
VYkpainu 3 nuTaHb BUKOHAHHA IMOKapaHb cTaHOM Ha 1 ciyns 2008 p. Ha 00Ky
nepebyBano 15 497 oci6 kiHowoi crati, 1 jumie 287 13 HUX OyJau 3BUIBHEHHI BiJ
B11I0yBaHHs MOKapaHHs 3 BUpoOyBaHHAM Ha miactaBax cT. 79 KK. IIpotsrom 2007
POKY KOHTpOJIb 3a IIOBEIIHKOIO 0Ci0, 3BIIbHCHHMX BiJ BiJOyBaHHS IIOKapaHHS 3
BUMNPOOYBaHHM, 3/11MCHIOBABCS CTOCOBHO 2423 Tuc. 0oci0, mo Ha 15,3% OinbIe, HIXK
y 2006 pori. Cepen Hux 336 BariTHHUX JKIHOK Ta JKIHOK, SIKI MalOTh JTITCH BIKOM IO
TPHOX POKIB Ta JO CEMH POKIB. 3a CTAaTUCTUYHUMHU JaHUMH JlepkaBHOTO
NerapTaMeHTy YKpaiHM 3 NUTaHb BUKOHAHHS MOKapaHb yTPUMY€EThbCS Maixke 158
ThCcaY 3acymxkeHux. Cepen HUX Malxke 7,4 TUCSY KIHOK, 2,1 THCSYl HEMOBHOJITHIX,
4,9 Tucs4 1HBaNiJIB MEPUIOi, APYroi Ta TPEThOl Irpym 1 0ci0 MOXUIIOrO BIKY, MOHAL
10,2 Tucsy ocid, xBopux Ha TyOepkynbo3. Cranom Ha 1 rpyaus 2007 p. B ycTaHOBaxX
BUKOHAHHS TIOKapaHb BigOyBanu nokapanHus 7 014 ocib, xiHovoi ctaTi, maixe 13% i3
HUX MaJIM JiTeH BIKOM JI0 IIECTH POKIiB Ta Maibke 100 miTeil BIKOM 0 TPhOX POKIB
YTPUMYBAJIUCh Y OyIMHKAX TUTUHU B YUepHITIBChbKiN Ta YOPHOMOPCHKIM BUIIPABHUX
KoJIoHIsiX. Binrak, mopiyHo B Ykpaini O0iu3bko 30 THC. KIHOK NPUTATYIOTH [0
KpUMIHAJIBHO1 BIAMOBIIAJIBHOCTI, Maibke 11 TuC. XKiHOK Bi0yBarOTh NMOKApaHHS Yy

BUTJISIAI 1T030aBJIEHHST BOJI, MPOTE 3aKOHOIABCTBO HE BHW3HAYAE OCOOJIMBOCTEH Yy
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[bOMY HHUTaHHI, KpiM (PaKTOPIB, sIKI MOB'SI3yIOTHCS 3 BAariTHICTIO KIHKHU, HAsIBHICTIO B
Hei MaJIoJIITHBO1 JUTHHH.

OcTaHH1 poKH ’KiHOYA 3JIOYMHHICTH 30UTBIIMIIACE Y JIBa pa3u Ta 3aiimae 11-13%
y CTpyKTypi 3nouuHHOCTI. Tak, y 2003 p. 3acymxeno 24, 3 tuc. xiHOK, mo Ha 0,8%
Oinbiie nopiBHsiHO 3 2002 p.; BoHU cTaHOBIATh 12,1% (12,4% y 2002 p.) Bix ycix
3acykeHnx, a y 2007 p. KUIBKICTh JKIHOK, 3aCy/PKCHUX 3a BUMHEHHS BCIX BHJIIB
3JI0YMHIB, 3MeHImmIacad Ha 12,6% 1 cranosuna 18,3 tmc., abo 11,6% (13%) Bix
3arajbHOI KIJTBKOCTI 3aCy/DKEHUX, TOOTO cepell 3acy/PKEHUX KO)KHAa BOChMa — JKIHKA.
3a panumu B.O. MepkynoBoi a0 2001 p. piBeHb XIHOYOi 3JOYUHHOCTI HE
nepesuntyBaB 7% (y 1998 p. — 6,4,y 1999 p. — 6,5%, 2000 p. — 6,7%) [704, c¢.191].
He moxHa ckazartu, 1o jaepxaBa Oailyke CTaBUTHCS O IIi€l 0COOJIMBOI KaTteropii
3acykeHux. Tak, y 2006 p. 3anouarkoBanui, a y 2007-2008 pp. mpoMIIOB NEPIINIA
etan crnutbHui npoexkt JJ[3BIT Ta IlIBeimapcbkoi areHiii po3BUTKY Ta
criBpoOiTHUITBA «JKIHKM Ta MarTepi 3 NITbMH y TIOpMax». B pamkax KOMIUIEKCY
3ax0/iB, MependayeHuX UUM MpoekToMm, y 2008 p. 3a1HCHEHO PEKOHCTPYKIIIO
OynuHKY IUTUHU Tpu YepHIriBCbKid BUMNpaBHINA KoJoHii Ne 44, 3ampoBamkeHO
BIJINOBIJIHI CIIeLIANIbHI KypcH y binonepkiBCbKOMY YUMIHIi NpoeciiHOi MiArOTOBKH
MepCoHaNy Ta 1H. 3HAXOJUTh JIEPKaBHY MIATPUMKY HHU3KA TPOMAJCHKUX OpraHi3alliu,
cheporo IISAIBHOCTI SKUX € CHPUSHHS Yy BHPINICHHI NHTaHb, IOB’SI3aHUX 3
MIITOTOBKOIO JKIHOK JO 3BUIBHEHHS Ta IX COLHAJBHOI ajarTamicro. Hwuska
IPOMAJICRKUX OpraHi3allii CIIBOpAIIOE 3 yCTAaHOBAMHU JUIsl JKIHOK, 30KpeMa,
TepHomninbchbka 001acHa acoriaiis XiHoK, «IliBIeHHOYKpaTHCHKUN HIEHTP «310pOB’s.
XKinka. [Hosromitrs.» y M. Opeci, Topespke BimmauieHHs Jlirm auioBUX Ta
npodeciiftHuX KiHOK B JIoHEIbKiH 00acTi, 3amopi3zbka MichbKa IIpaBO3axXHUCHA KIHOYA
opraHizailisi TOIIO. 3HAYHA KIJBKICTh BariTHUX >KIHOK 1 JKIHOK, SIKI MalwTh JITEH,
IIOPIYHO 3BUIBHSAIOTHCS BIJ TOJATBIIOT0 BiAOyBaHHS TOKApaHHS Ha TJCTaBax
amHicTii. Tak, cynamu Ha 1 ciuyns 2008 poxy Ha BUKOHaHHS 3akoHY YKpainu Big 19
kBiTHA 2007 poky «lIpo amHicTiIO» 3BUIBHEHO BIJ MOJAJBIIOTO BiAOyBaHHS

nokapanHs 18180 ocib, 3 skux: - 3007 xiHKH, 13 HUX — 87 BariTHUX KIHOK.
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Ha nopsiaxy neHHOMY MiABHILEHHS €()EKTUBHOCTI 320X0UYBaJIbHOTO ITPABOBOTO
THCTPYMEHTApil0 IMIOAO BAariTHUX JXKIHOK Ta JKIHOK, sIKI MaroTh AiTell. CiymHuM €
3ayBakeHHs B.A. bamupa, mo ocoOnuBHil cTaTyc KIHKW B CYCHIJIBCTBI, SIK Martepi,
BUXOBATEIbKUA MIAPOCTAIOYOTO TIOKOIHHS, TPYIIBHHIN, TWpPEI SBIISE ITiIBHUIIICHI
BUMOTH JIO 1i MOpAJbHOCTI, MOBEIIHKHA Ta COIIAJIbHOI BiANMOBIAAIBHOCTI. Tomy
HEMOXXJIMBO BUMIPATA IIKOAY CYCHUIBCTBY, 3aBAaHy »KIHOYOKO 3JIOYMHHICTIO.
3acymKkeHl KIHKM TOTpeOyIOTh O0COOMMBOI yBarM MpU 3aCTOCYBaHHI KapalbHO-
BUXOBHUX 3aXOJlIB BIUIUBY, a €(QEKTUBHICTIO iX BHIMpAaBICHHA OyAyTh MOKA3HUKH
3MCHIIICHHS PEIU/INBY 3JI0YHHIB.

3. 36invHenHs 60 NOKAPAHHS BACIMHUX JHCIHOK 1 JICIHOK, AKI Maiomov Oimell
gikom 00 cemu pokig. B 4. 1 ct. 79 KK BcTaHOBIIOETHCS, 110 Y pa3l MpU3HAUYCHHS
MOKapaHHs y BUIJISAA1 OOMEXEHHS BOJI a00 1M030aBJIEHHS BOJII BariTHUM *iHKam a0o
KIHKaM, SKI MaloTh JITE€H BIKOM JIO CEMH POKIB, KPIM 3aCY/KEHUX JI0 1030aBJICHHS
BOJII HA CTPOK OLIbIIE M'STU POKIB 3a TSKKI 1 OCOOJIMBO TSXKKI 3JI0UYMHHU, CYI MOXKE
3BUIBHUTH TAaKWUX 3aCY/KEHUX BiJ B1AOYBaHHS SIK OCHOBHOIO, TaK 1 J0OJAaTKOBOIO
MOKapaHHs 31 BCTAHOBJICHHSIM BUIIPOOYBAJIBLHOTO TEPMIHY Y MeXaX CTPOKY, Ha KU
3r1THO 13 3aKOHOM JKIHKY MO’K€ OyTH 3BUIBHEHO B1J pOOOTH Y 3B'SI3KY 3 BariTHICTIO,
MIOJIOTaMH 1 J10 JOCATHEHHS TUTUHOK CEMUPIYHOTO BIKY.

[lepenymMoBOIO 3BUIBHEHHS BHCTYIA€ TMPU3HAYCHHS TIOKApaHHA Yy BUJL
0OMEKEHHSI BOJII 200 m030aBIICHHS BOJII BariTHUM JKiHKaM a00 JKIHKaM, SKI MaloOTh
JITEN BIKOM JI0 CEMHU POKIB, KPIM 3aCYIKEHHX JI0 TT030aBJICHHS BOJI1 HA CTPOK OLIbIIE
I'STH POKIB 3@ TSKKI 1 OCOOJMBO TSKK1 37104uMHM. OUeBUIAHO, IO Y 3BUILHEHHI BIJ
B11I0yBaHHS MTOKApaHHs BariTHUX JKIHOK a00 KIHOK, sIKI MAatOTh JIT€H BIKOM J0 CEMHU
POKIB, BHUPa3HO PO3KPUBAIOTHCSA TYMAHICTUYHI TPUHIMIKA 330X0UyBATHHUX HOPM.
BaritTHicTh 3aCy/I’KE€HOI )KIHKM Y1 HAsIBHICTh Y HE1 IT€H BIKOM JI0 CEMU POKIB pOOUTH
HEJIOIIUIBHAM BiIOyBaHHS HEIO TOKAapaHb IMOB’S3aHUX 13 OOMEKEHHSM OCOOHCTOI
cB00O M. 3aKOHO/1aBEIlh, HACAMIIEPEI, MIKITYETHCS MPO AUTHHY, KA MAa€ HAPOJIUTUCH,
il TapMOHIMHUN (PI3UYHUHN 1 ICUXIYHUN PO3BUTOK. MicIs mo30aBieHHs BOJ1 HaBPsII
Yy MPUCTOCOBAHI JI0 TaKOrO PO3BUTKY, KpIM IbOro TmepeOyBaHHS Yy MICIIX

1m030aBJICHH] BOJII HETATUBHO BILJIMBA€ HA OCOOJMBHI MCUXO(I3UUYHUIN CTaH BariTHUX
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XKIHOK. HeBiTBOPOTHO HETAaTUBHUMM € COINIAJIbHI HACIIKA BiOyBaHHS >KIHKAMH, SIK1
MAalOTh JIT€H BIKOM JI0 CEMHU POKiB, KPUMIHAJIILHUX MOKapaHb y BUAI 0OMEKeHHs abo
no30aBiieHHs Boi [66, ¢.161-162; 704, ¢.67-68].

3a 4. 1 cr. 79 KK HisIKMX [0aTKOBUX MIJACTaB Y BUTISII COILIATbHO-KOPUCHOT
NoBeAIHKA HAa MOMeHT BuHeceHHs Bupoky KK He mepenbauae. YTiM, 11e 3BUIBHEHHS,
0€3yMOBHO, CIiJi BIJHECTH JI0 3a0XOUYyBaJbHUX HOPM Yy 3B’SI3Ky 13 MO3UTHUBHOIO
MMOCTKPUMIHATIBHOT TTOBEIIHKOIO KIHKH B TEPiOj] ICIIUTOBOTO CTPOKY, IO 3YMOBIIOE
MTOAAIBIII CIIPUSATINBI HACTIAKHA Y BUTJISI 3BUIbHEHHS BiJl BiIOYBaHHS MPU3HAYEHOTO
MOKapaHHsA. [CIUTOBUI CTPOK BH3HAYAETHCS MEKaMU CTPOKY, Ha SKHM 3TITIHO 3
YUHHUM 3aKOHOJABCTBOM >KIHKA MOXXE€ OyTH 3BUIBHEHA BiJ] poOOTH y 3B’SI3KY 13
BariTHICTIO, IOJOTAaMH 1 JOCSATHEHHSM JUTHHOI CEMHPIYHOro BIKy. B mepion
BUNPOOYBAHHS 3BUIBHEHA IHKA Ma€ JOBECTH CBOE BHIpPaBieHHs. KpiM 000B’s3KiB,
Bu3HadyeHUX y cT. 76 KK, 110 3a 3MicTOM 0JIHAaKOBI 13 3BUJILHEHHSIM 3 BUIIPOOYBAaHHSIM,
Ha KIHKY TOKJIQJIafOThCsS TaKi CIeiadbHI 000B’SI3KM SIK JOTJIAJATH 1 BHUXOBYBAaTH
IUTUHY, TIPOKMBATH 3 HEK Yy BHU3HAYEHOMY MiCI[l, HE BYMHIOBATH IHIIUX
MPaBOMOPYIICHb. 3a0X0UYBaJILHUN XapaKTep 3BIILHEHHS BiJl BiIOyBaHHS MOKapaHHs
3 BUMPOOYBAHHSIM BariTHUX >KIHOK 1 IHOK, SIKI MalOTh JIT€H BIKOM JI0 CEMHU POKIB
noJisirae M y mpasi Cyly y pasi COpUSTIMBOTO Mepediry iCIUTOBOTO CTPOKY 3BIIbHUTH
TaKy 3aCy/KEHY BiJ BiIOyBaHHs HE TUILKM OCHOBHOTO, a M JJOJJATKOBOTO MOKAPAHHS y
pasi, Ko BOHO Oysio npusHadueHe. KpiMm Toro, 3BiIbHEHA JKIHKA BBAXKAETHCS TAKOIO,
o He Mae cyaumocti (1m.1) 4.1 ct. 89 KK).

4. 3ginvHenHs 8i0 8I00YBAHHSA NOKAPAHHS 8ACIMHUX JHCIHOK I JHCIHOK, SIKI MAiomb
dimeitl 8ikoM 00 Mpbox pokKie. 3aCyPKEHUX J0 0OMEKEeHHS BOJIi ab0 10 1m030aBJICHHS
BOJI JKIHOK, SKI CTaJd BariTHUMH a00 HapOIWiW MAiTed miag dYac BigOyBaHHS
MOKapaHHs, KpPIM 3aCyDKEHUX /10 M030aBJICHHS BOJ1 HAa CTPOK OUIbIIE IT°ATH POKIB 3a
YMUCHI TSDKKI Ta OCOOJMBO TSKKI 3JI0YMHH, CyJl MOXKE 3BUIBHUTU BiJ BiIOYBaHHS
MOKapaHHs B MEKax CTPOKY, Ha KM 3T1JTHO 3 3aKOHOM >KIHKY MO€ OyTH 3BIJTLHEHO
BiJl poOOTH Yy 3B’SI3KYy 3 BariTHICTIO, ITOJOTaMH 1 10 JOCSITHEHHS TUTUHOI TPUPIYHOTO

BiKy (4. 1 ct. 83 KK).
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[lepemymoOBOIO 3BUIbHEHHS Bij BiIOYBaHHS MOKapaHHS BariTHUX JKIHOK 1 )KIHOK,
AK1 MaroTh JITEH BIKOM O TPbOX POKIB € BiNOYBaHHS HUMH MOKapaHHS Yy BUIJISAIL
oOMeKeHHs BOJII a00 Mo30aBJIeHHs BOJI, KPIM 3aCy/DKEHHX JI0 MO30aBJIEHHS BOJII HA
CTPOK OLIBITIE T1’SITH POKIB 332 YMHCHI TSKKI Ta 0COOIMBO TsDKKI 35ounHH. [limcraBamu
IIOT'O BUJIY 3BIJILHEHHS € JIBI 0OCTaBUHH, 110 TTIOBUHHI MaTH MICIIE Y CYKYITHOCTI: 1)
HasBHICTh BariTHOCTI a00 HApOJPKEHHS TWUTUHM I 4Yac BiAOYBaHHS 3a3HAYEHOTO
MOKapaHHA; 2) HasABHICTh Y 3aCyKEHOI ciM’1 a00 poAMUiB, IO Al 3TO/ly Ha CIIJIbHE
3 HEI MPOXKUBaHHA, a00 BOHA Ma€ MOIJIMBICTh CAMOCTIMHO 3a0€3MEUUTH HaJEKHI
YMOBH 7151 BUXOBaHHs quThHHU (4. 2 cT. 83 KK).

Jlanuii BUA 3BUIBHEHHS BiJl BAOYBaHHS MOKapaHHS € YyMOBHUM. Ll oOcTaBuHa
MOKJIaJa€ Ha BAriTHY JKIHKY a00 KIHKY, SKa Ma€ JUTHHY BIKOM IO TPbOX POKIB,
00OB’SI30K  JIOBECTH CBOE€ BHUIPABICHHS MIISXOM CYMIIIHHOTO  BHUKOHAHHS
MaTEepPUHCHKOr0 000B’SI3KY. [CHUTOBMUM CTPOKOM € MTPOMIXKOK Hacy, 110 TOYNHAETHCA 3
MOMEHTY 3BUIBHEHHS JKIHKM 1 JO 3aKIHYEHHS CTPOKYy, Ha SKUH 3rigHO 3
3aKOHOJIABCTBOM IHKY MOK€ OYTH 3BUIBHEHO BiJl pOOOTH y 3B’SI3KYy 3 BariTHICTIO,
nmojioraMM 1 70 JIOCATHEHHS  JUTHHOIO  TpupiuHoro Biky. [lo3utuBHa
MOCTHEHITEHI[IapHa MOBEAIHKA KIHKM TOJIATAE y CHUIBHOMY MPOKUBaHHI, AOIJISIIL,
BUXOBAaHHI JUTHHU Ta HEBUYMHEHHI CUCTEMAaTUYHHUX MPABOMOPYIICHb, 110 MOTATIN 32
co0oro aaminicTpaTuBHi ctaraeHHs (4. 5 cT. 83 KK). 3a ymoB BukoHaHHS 000B’S13KiB 1
MICHsl JOCATHEHHS AUTHUHOIO TPUPIYHOrOo BiKy abo B pasl il cMepTi, Cyd MOXKe
3BUIBHUTH KIHKY BiJ TIOKapaHHsS a00 3aMIHUTH HOTO OUIBII M’SKUM IOKApaHHSM.
Skio KiHKa BIIMOBIISETCS BIJ AUTUHU, Tiepefana il y AUTAYuid OyIMHOK, 3HUKIIA 3
MICIISl TTPO’KUBAHHS a00 YXWJIIE€ThCS BiJl BUXOBAHHS AUTHHU, JOTJSIY 3a HEw, abo
CUCTEMATUYHO BUMHIOE MPABOMOPYIIEHHS, MO MOTATIN 3a COO0K0 aJMiHICTPATHBHI
CTSATHEHHS 1 CBI{UaTh MPO HeOakaHHs CTAaTH Ha IUIAX BUIMPABJICHHS, CyJ MOXE 3a
MOJAHHIM KOHTPOJIOIOUOTO OpraHy HAmpaBUTH 11 JJs BinOyBaHHS MOKapaHHS,
MPU3HAYEHOTO 332 BHUPOKOM. Y I[bOMY BHMAJKYy CYJ MOXE IMOBHICTIO 200 YacTKOBO
3apaxyBaTH Yy CTPOK BiJIOyBaHHS IMOKAapaHHS dYac, MPOTITOM SKOrO 3acy/KeHa He

BiI0yBaja MoKapaHHS.
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5. KpuminanbHO-TIpaBOBHI BIUIMB Ha BariTHUX JXKIHOK Ta IHOK, K MalOTh
niTel, Mae OyTH BUBR)XCHUM Ta BPaXOBYBATH, 110 OOTSHKEHHS TOPKAETHCS HE CTITBLKH
KIHKH, BUHHO1 Y BUYMHEHI 3JI0YMHY, a ii IIe HEHAPOHXKEHOI UM MaJOJITHhOI JUTHHHU.
Tpeba moroauTHCh 13 TOCHITHUKAMU TTPOOIIEM KIHOYOT 3II0YMHHOCTI Y TOMY, K OU He
aOCypJIHO 1I€ 3ByYasio, 10 MAJIOJITHI JITU BiI0OYyBalOTh MOKapaHHS pa3oM 31 CBOIMH
MaTepsMH, a00 MOHEBIPSAIOTLCSA Y CUPOTHHIIAX, Oyay4yu 1Mo30aBiIeHUMU 0aThKIBCHKOI
TypOOTH.

[lepmm KpOKOM € 3HayHe 3MeHUIeHHS BA2IMHUX HCIHOK MA HCIHOK, SKI MAOMb
dimeti, Kompi 8i00y8aOMb NOKAPAHHA Y MicYsi h030asieHHs 601i. B IbOMy HanpsMKy
Jl€BE MICLIE Ma€ 3alHATH 1HCTUTYT 3BUIBHEHHS BiJ BiIOyBaHHSA IOKApaHHA 3
BUNPOOYBAHHIM BariTHUX >KIHOK 1 JKIHOK, SIKI MAlOTh JIT€H BIKOM JIO CEMHU POKIB (CT.
79 KK). Sk BizomMo, 3anmpOBaJKEHHIO 3a3HAYEHHUX IHCTUTYTIB 3BUIBHEHHS Bij
MOKapaHHs BariTHUX >KIHOK Ta >KIHOK, siki MatoTh Aiteit, y KK 1960 p. nepemysaino
npoBeneHHs y 1990-1991 pp. ekcriepuMEHTY Y CeMU KIHOYUX BHUIPABHO-TPYIOBUX
KOJIOHISIX 3arajbHOro TUMy VYKpainu Ta Pocii. OmHMM 13 TOJOBHUX 3aBJaHb
EKCIIEpUMEHTY (3 MOMDK I1HIIMX) OYyJI0 CTBOPEHHS HAWCTIPUATIUBIIINX YMOB IS
HApOJDKEHHS 1 BUXOBAHHS JITeH 3aCy/PKCHUMU JKIHKaMU. 32 YMOBaMHU €KCIIEPUMEHTY
IOJI0 BAariTHUX JKIHOK 1 JKIHOK, $KI Mald JiTell BIKOM JO TpPbhOX pPOKIB,
3acTocoByBajiacs ocoOnmBa ¢Gopma 3BUIBHEHHS Bl BiOYBaHHS MOKapaHHS — TaK
3BaHa BIJCTpOYKa B1IOyBaHHS MOKapaHHS y BUIJSAAI mo30aBieHHs Bosi. Ha mymky
B.O. MepkynoBoi, ekcriepuMeHT 3 anpoOariii HOBUX MPaBOBUX HOPM BHIIPABIABCH,
me Hajgano miactaBu 'y 1994 p. pgomopuutn KK 1BomMa HOBMMHM HOpMaMu:
CIeLiaJIbHOKO BIACTPOYKOI BUKOHAHHS BUPOKY (4. 2 cT. 46-1, 3 1996 p. — 4. 3 cT. 46-
1 KK 1960 p.) i BigcTpouKkor0 BiJOYBaHHS TOKapaHHsS BariTHUM IHKaM 1 ®KiHKaM, sIKi
MaroTh JIITeH y Billl A0 TpboX PokiB (cT. 46-2 KK 1960 p.), 1110 € IiJIKOM JTOIUIBHUM 1
CIIpaBeJIUBUM, BIJNOBIJIa€ MPUHIIUAIY TyMaHI3My, €KOHOMIii KpUMIHAJIBHOI penpecii
CTOCOBHO JKIHOK, SIK1 MalOTh MAJIOJITHIX JITEH.

Ha nopsinky aeHHOMY TONIMPEHHS TMEpPEeayMOB 3BUIBHEHHSI BiJl BIIOYBaHHS
MOKapaHHs 3 BUMPOOYBAaHHSM BariTHUX JKIHOK 1 )KIHOK, SIKI MalOTh JITEH BIKOM [0

CEMU POKIB, 332 pPaXyHOK KOpPEryBaHHS MEpPeIyMOB 3BUIBHEHHS «KPIM 3aCyJIKEHUX 10
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no30aBJIeHHs BOJI HAa CTPOK OUIbIINE IT'STH POKIB 3a TSXKKI 1 OCOOJHMBO TSXKKI
smounHM». Ciifl BpaxOBYBAaTH HACTYMHE: a) TSDKKI Ta OCOOJIMBO TSDKKI 3JIOYHHH
3aiiMalOTh y CTPYKTYpl >KIHOYOI 3JOYMHHOCTI OUIBIIE TMOJIOBHHHU iX KUTbKOCTI (i3
3arajJbHOTO YHCIIa 3aCy/DKEHUX KIHOK 5672 (37%) ocib kiHOYOi cTaTi 3acyKeHi 3a
BUMHEHHS 3JI0YMHIB CEPEAHBOI TSKKOCTI, 7367 (47%) — 3a TsKKi 3510unHH, 636 (4%)
— 3a O0COOJIMBO TSDKKI 3JI0YMHH); ©) OCOONMBICTIO JKIHOYOi 3JI0OYMHHOCTI €
HEHACWJIbHUIIbKE KOPUCIMBO-MalHOBE CTIpsIMyBaHHS — 0113bK0 55-60%, sik mpaBuIio,
KIHKM BUMHSIOTH KOPUCIIHMBI 3JI0OYMHH, HE TOB’S3aH1 13 3aCTOCYBAaHHSAM HACHIIbCTBA 1
crieliaJibHUX 3aco01B, 3aBAal0Th He3HAYHOI MaifHOBO1 1Ikoau (Big 40 mo 150 rpH.); B)
omm3pko 30% y KIHOYIM 3JIOYMHHOCTI MPUIAJAE Ha 3JI0YMHHU, MOB’S3aHl 3
HE3aKOHHUM 001roM HapkOTHYHUX 3aco0iB: y 2007 p. - 4575 ocib (29,5%); r) Tuibku
y 6-8% BUMNAKIB KIHKM BUYMHSIOTh HACUJIBHULBKI 3J0YMHHU, CHOPSIMOBAaHI MNPOTH
3JI0POB’A 1 )KUTTA 0COOH. 3a IMX MIPKYBaHb, BBAXKAEMO 3a JOLLIbHE OOMEKHUTH KOJIO
oci0 moao0 3aoxoueHHs, nependadeHoro cr. 79 KK, Tigpku 3acypkeHUMH 10
1030aBJIEHHS BOJII HA CTPOK OUIbLIE IT’SITH POKIB 3@ TSKKI 1 0COOJIMBO TSKKI 3JI0UMHU
MIPOTH KUTTS Ta 3710poB’st ocobu. Take oOmexxeHHs Bxke i€ B 4. 1 c¢r. 82 KK P®, B
AKIA BIACTpOYKA BIAOYTTS MOKApaHHA HE 3aCTOCOBYETHCS OO 3aCyIKEHHUX [0
1030aBJIEHHS BOJII HA CTPOK OUIBIIE T SITH POKIB 3@ TSHKKI 1 0COOJIMBO TSXKKI 3TIOUMHH
MPOTHU OCOOMU.

be3ymMOBHO, 1HO/I KIHKA BUMHSIIOTH TSXKKI 1 OCOOJIMBO TSDKKI 3JI0YMHU MPOTH
3M0POB’S 1 JKUTTS TOTEPIIJIOro, sIKi PEeTeIbHO TUIAHYBAJUCS, 3aMOBISUIACA 1
MacKyBajucs. YTIM, KPpUMIHOJIOTH HAMOJISATAaI0Th, 10 Y 75-85% BUMHEHHS *KIHKOIO
BOMBCTBA MOBE/IIHKA MOTEPIIOro OyJjia MPOTUIIPABHOIO, 3JTIOUYMHHOIO, MPOBOKYHOYOIO.
ko st 4osoBiKiB, - Bkazye B.O. MepkynoBa, - OUTbIIT XapaKTepHUN BIIKPUTHI
croci0 BYMHEHHS HACWIBHUILIBKUX 3JI0YMHIB, TO >KIHKAM NPUTAMAHHUN TaeMHHM
croci® 370YMHHOI JISIIBHOCTI. YOMBCTBA, HAHECEHHS TIJIECHUX YIIKOKEHb PI3HOI
TSDKKOCTI JKIHKM 4acTilie CKOIIOTh 0€3 CBIJIKIB a00 MpH iX MiHIMaNbHIN KUTBKOCTI. Y
5,5 % BuUMaIKiB XKIHKM YOUJIM CBOIX YOJIOBIKIB, CITIBMEIIKAHIIIB, KOJW BOHU CHAJIH,
3HAaXOJMJIMCS y CTaHl aJKOTOJBHOTO CI'siHIHHS. Bucoka cycmiiibHa HEOE3NMeYHICTh

TakuxX [ISSHb Ta, SK TMPaBWIO, HE3BOPOTHI CYCHIIbHO-HEOE3MEeUH1 HACTIAKU IS
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3I0OPOB’Sl 1 )KUTTS JIIOAUHU YHEMOXIIMBIIOIOTH 3BUIbHEHHS BiJl B1I0YBaHHS MOKapaHHS
3 BUMPOOYBAHHSAM BariTHUX JKIHOK 1 )KIHOK, sIKI MalOTh JITCH, y BUNAJAKaX BUYMHCHHS
TSOKKUX 1 OCOOJMBO TSKKUX HACWJIBHHUIIBKHUX 3JIOUMHIB, 32 K1 BOHHM 3aCy/KEH1 10
1m030aBJICHHS BOJII HA CTPOK O1JIBIIIE 1T’ ITH POKIB.

Mu niATpUMYEMO TMPOIO3HUIIT PO3IMIUPEHHS TEPEeIyMOB 3BIJIBHEHHS BiJ
B110yBaHHS MTOKApaHHS HE TUIbKU Ha BariTHUX KIHOK 1 )KIHOK, SIK1 MalOTh JIITEH BIKOM
70 CEMHU POKIB, TaKOXX 3arajJioM Ha IHOK, SKi MarOTh MAaJIOJITHIX JiTed (sKi He
nocsarau  14-piuHoro Biky). MauoniTHI HE CIPOMOXKHI CaMOCTIHHO MiATPUMYBATH
CBOIO >KMTTEIISIIBHICTh, X OpPraHi3M 3HAXOAMTHCS y CTajli aKTUBHOIO (PI3UYHOrO,
MICUXOJIOTIYHOTO, PO3YMOBOTO PO3BUTKY, BOHH HE MAalOTh JOCTaTHHOI OCBITH Ta
KUTTEBOTO JIOCBIY, TOCTIMHO TMOTPEOYIOTh POJWHHOI OMIKM 1 MIKITyBaHHS,
BUXOBaHHS, JIO00BI, TypOOTH TOIIO. XTO XK, K HE pITHA MaTH, MOKE B a0COJIIOTHIM
OUIBIIOCTI JKUTTEBUX BHIAQAKIB 3a0€3MEUUTH HAJCKHUM JOTJIAN 1 MIKIyBaHHS 3a
CBOEI0 MAJIOJNITHBOIO JIUTHHOW. BianoBijae NpUHIMIAM TyMaHi3My, €KOHOMIii
peripecii MOAO *KIHOK, SIKI MarOTh MaJIOJITHIX MIT€H, MOUIMPEHHS 3BUILHEHHS BIJl
B11I0yBaHHS TTOKapaHHs 3 BUMPOOYBAHHSM Ha BCIX JKIHOK, SIKI MAalOTh JIITEH BIKOM J10
14 pokiB. IlocmioBHUM TakMil KpPOK BHUIAETHCS TaKOX 3 TMOIJISAY YMOBHOCTI
3BUIBHEHHS BiJ BiAOyBaHHS TIOKapaHHS 3 BHUIPOOYBaHHSM. 3a pe3yibTaTaMu
ICTTUTOBOTO CTPOKY Ta TMOBEIIHKH 3aCYKEHOI, CyJ MOXE SIK 3BUIBHUTH >KIHKY BiJ
B11I0yBaHHsI MOKapaHHsS (MO3UTHUBHUM HACIHIJIOK), TAK HAMPaBUTH 11 AJs BIAOYBaHHS
MOKapaHHs, IPU3HAYCHOTO CYJI0OM (HETaTUBHUN HACTIJIOK).

He moxHa He 0auuTH HAaIBHOCTI KOHKYPYIOUMX IMEPEAYMOB, IMiJICTaB Ta YMOB
3BUIBHEHHS B1J MOKapaHHs 3 BUIpPoOyBaHHsM, 3rigHO cT. 75 KK, 1 3BUIbHEHHS BiA
B1I0yBaHHS TTOKapaHHS 3 BUMIPOOYBAHHSM BariTHUX JKIHOK 1 )KIHOK, SIKI MAlOTh JITEH
BikOM 10 ceMu pokiB, 3a ct. 79 KK. IlpaBHHMKH OOIPYHTOBAaHO BKa3ylOTh, IO
3BUTAHEHHS BiJ BiIOYBaHHS MOKAapaHHS 3 BUMPOOYBAHHSM BariTHUX >KIHOK 1 JKIHOK,
SKI MalOTh JiTel BIKOM JO CEMH POKIB, € CIICIliaJbHUM PI3HOBHJJIOM 3BUILHCHHS Bij
B110yBaHHS MTOKApaHHS 3 BUIIPOOYBAHHSIM.

Cyn Moke TIOKJIaCTH Ha 3aCyKeHYy 000B’s13kH, niepeadadeni y cr. 76 KK (4. 2

ct. 79 KK). VsaBnserbcs, 1110 MOKJIAJaHHS Ha BariTHY >KiHKY a0o0 JKIHKY, fKa Mae
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MaJIOJITHIO JWUTHHY, 3araJibHUX OOOB’SA3KIB TpHW 3BUIBHEHHI BiJ BiJOyBaHHS
nokapanHs 3 BunpoOyBauHsM (4. 1 ct. 76 KK), mepeBanTakye yMOBH ITHOTO
PI3HOBH]IY 3a0XOUYEHHS Ta BIJBOJIIKAE IHKY BiJi OCHOBHOT'O 3aBJIaHHSI — HAJIEKHOTO
BUXOBAHHS Ta JIOTJIAIY 32 HOBOHAPOKEHOIO YW MAJIOJITHBOIO JUTHHOO. SIKIIO i
3BIJILHCHHSM BiJl BIJIOYBaHHS IMOKapaHHs 3 BUIIPOOYBAHHSAM BariTHHX KIHOK 1 )KIHOK,
SIK1 MaIOTh JITEH BIKOM JI0 CEMU POKIB, PO3YyMITH BIAMOBY JE€pKaBH BiJ 3aCTOCYBaHHS
peaTbHOTO TTOKapaHHS MO0 BKa3aHUX KAaTeropii KIHOK 32 YMOBH, ITI0 BOHH CTaHYTh
Ha [UISIX BUIPABJICHHS 1 CYMJIIHHO BUKOHAIOTh MAaTEPUHCHKUNA OOOB’SI30K, TO €JIMHO
MOKJIUBUMHU O0OB’SI3KaMU, SIKI MOKYTh MOKJIAJAaTHCS Ha 1[I0 KaTEropito 3acyHKEHUX
KIHOK, MarTh OyTH: a) MEMIKaTH Yy BHU3HAYEHOMY MICLI CIUJIBHO 3 AUTHHOO, O)
yTPpUMYBATHU, JOTJSIATH 1 BUXOBYBaTH JAUTHHY, B) HE BUMHSTH IPABOMOPYIIEHD, SKi
MOTATIM 3a COOOK aJMIHICTPATHMBHI CTATHEHHS. Y pas3l, KOJM 3BUIBHEHA BIJ
B1I0yBaHHS MOKapaHHS 3 BUMPOOYBAHHSM K1HKa BIAMOBHUJIACS BiJl IUTHHH, Iepeaa
il B nuTauuii OyJAMHOK, 3HHUKJIA 3 MICIS MPOKUBAHHS, YXUISETHCS Bl BUXOBaHHS
JTUTUHU, OTJISIAY 3a HEH, HE BUKOHYE IMOKJIaJCHUX Ha Hei CyJloM 00OB’s3KiB abo
CUCTEMATUYHO BYMHSE TMPABOMOPYIICHHS, IO MOTATIM 3a COO0OI0 aJMiHICTPAaTHUBHI
CTATHEHHsSI 1 CBiA4aTh MOpo 1i HeOakaHHS CTAaTHM Ha UUISX BUIIPABICHHS, CYJ 3a
MOJAHHIM KOHTPOJIOIOUOTO OpraHy Hampaplisi€ 3acy/pKeHy g BigOyBaHHS
MoKapaHHs 3rigHO 3 BUpokoMm cyay (4. 3 cr. 79 KK). 3 ypaxyBaHHAM 3a3Hau€HUX
MPOMO3UILIM IIOA0 TepeayMOB, MIACTaB Ta YMOB 3BUIBHEHHS BiJl BiJIOYBaHHS
MOKapaHHs 3 BUMIPOOYBAHHSM BariTHUX KIHOK Ta KIHOK, sIKI MAlOTh JiTeH, ctaTrTs 79
KK morna 6 matu HactynHy penakuito: « Cmamms 79. 36inbHenus 6i0 6i00y8aHHs
NOKAPAHHA 3 BUNPOOYBAHHAM BACIMHUX JHCIHOK I HCIHOK, SIKI Maome Oimell 8iKOM 00
YOMUPHAOYAMU POKIG.

1. Cyo mooice 38inbHUmMuU 8i0 8i00Y8aAHHI OCHOBHO20 | 000AMKOB020 NOKAPAHHS
BAIMHUX HCIHOK ADO JHCIHOK, KL Maioms dimell 8iKoM 00 YOMUPHAOYSIMU POKIB, KDIM
3acy0dceHux 00 Nno30asiieHHs 601 HA CMPOK Ollblie n'amu poKie 3a MANCKI |
0COOIUBO MAINCKI 3M0YUHU NPOMU HCUMMS MA 300P08 s 0COOU, Y pa3i NPUHAUEHHS.
iM nokapamHs y 6uodi obmedicenHs 60l abo no30AasieHHs 60Jli i3 8CMAHOBIEHHAM

ICNUMOB020 CMPOKY 6 Meancax NPpUIHAYEeHOc0 NOKAPAHHAL.
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2. Ilpu 36invHenHi 6i0 6i00Y8aHHA NOKAPAHHA 3 BUNPOOVBAHHAM BALIMHUX
JHCIHOK 1 JHCIHOK, AKI Maoms Oimeti 8IKOM 00 YOMUPHAOYSAMU POKi8, Cy0 NOKIAOA€E HA
JHCIHKY BUKOHAHHA 0008'A3Ki6: MewKamu CnilbHO 3 OUMUHOI Y BU3HAYEHOMY Micyi,
ympumysamu, 0021A0amuy I GUX08Y8AMU OUMUHY, d MAKONC He GUUHAMU
npasonopyuLeHv, sIKi NOmseau 3a c000 AOMIHICMPAMUBHI CMACHEHHS.

3. Ilicns no3umueHoeo 3aKiH4eHHs ICHUMOB020 CMPOKY CYO 38LNbHSE HCIHKY 8i0
8i00Y8aHHs NOKAPAHHS 34 00BUHYBATILHUM BUPOKOM.

4. Axuwo scinka 8i0MOBUNACS 810 MANONIMHbOI OUMUHU, Nepedad ii 8 OUmsa4ULl
0YOUHOK, 3HUKIA 3 MICYSL NPONCUBAHHSL, YXUNAEMBCA 8i0 BUXOBAHHS OUMUHU, 002TIS0)Y
3a Helo abo CcUCmMemMamuyHo BYUHAE NPABONOPYWIEHHS, WO HNOMAAU 3 COOO0I0
AOMIHICMPAMUBHI CMACHEHHA Ma C8i0Yamb Npo il HeOAMCAHHs CMamu HA ULISAX
8UNPABIEHHsl, CYO 3a NOOAHHAM KOHMPOIIOIY020 OP2aHy HANPABISAe 3acCy0XdceHy OJisl
8i00Y8aHHS NOKAPAHHS 3210HO 3 BUPOKOM CYOy. AKWio 3acyddicena UuHUIA 8 nepioo
BUNPOOYBANILHO20 MEPMIHY HOBULl 310YUH, CYO HNPUSHAYAE iUl HNOKAPAHHA 34
npasunamu, nepedbavenumu y cmammsx 71 i 72 yvoco Kooexcy

5. Koumponv 3a no8ediHKOW 38IIbHEHUX IHCIHOK 30IUCHIOEMbCA OpP2aAHAMU
KPUMIHATbHO-8UKOHABUOI CUCTEMUY.

3BITbHEHHS BiJl BiAOyBaHHS IMOKapaHHS BariTHUX JKIHOK 1 JKIHOK, SIKI MarOTh
JiTEeH BIKOM JI0 TPhOX POKIB, TOIIUPIOETHCS BHUKIIOYHO Ha OJKIHOK, fKI BXe
B1I0yBalOTh NMpU3HAYECHE MOKApaHHsS Yy BHUIJISAlI OOMEXKEHHS BOJ a00 MO30aBJICHHS
BOJII Ta CTaJM BariTHUMHU a00 HapOAMIIU AITeH mia yac BiAOYBaHHS LIbOTO IMOKapaHHS.
l'omoBHa wMeTa 3BUIBHEHHS BiJI MOJAIBIIOTO BiOyBaHHS 1030aBJIEHHS BOJI,
oOMEXEHHSI BOJII 3a3HA4YEHOI KaTeropii 3acyPKeHUX IOB’si3aHa 3 HEOOX1JTHICTIO
CTBOPDUTH HaJSKHI YMOBU IS HApO/PKEHHS Ta BUXOBAHHS MOiTe. Y I[boMy
BUSIBJIISIETBCSL TyMaHHE CTaBJICHHS JIO HHUX JepkaBH. KpiM TOro, mocAraeThcs
Bu3HadeHa y KK Mera mokapaHHs, OCKUIBKM 3BUIBHEHA BiJl BiOyBaHHS MOKapaHHS
BariTHa >XKiHKa a0o0, JXKiHKa, SKa Ma€ JITeH BIKOM J0 TPhOX POKIB, JOBOJIUTH CBOE
BUIIPABJICHHS Y CTPOK, Ha SKWUM 3TiAHO 3 3aKOHOM, IHKY MOKe OyTH 3BUIBHEHO BIJ
po0OOTH y 3B’SI3Ky 3 BariTHICTIO, TIOJIOTAMH 1 JI0 JOCATHEHHS JUTHHOIO TPUPIYHOTO

BIKY.
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Micus oOMexeHHs 1 T030aBJICHHS BOJII HE MArOTh HAJEXKHOTO OOJAIITyBaHHS
I HAPO/UKEHHS 1 BHXOBAHHSA JUTHHH. IX colliajbHe NPHU3HAYEHHS IONATAE Y
peamizanii MeTH KPUMIHAJBLHOTO TOKapaHHs, a came: Kapu — SK BIAIUIATH
3aCy/DKCHOMY 3a BYWHEHHS 3JIOYMHHOTO iSIHHS, BWIIPABIECHHS 3aCYKCHOTO;
3amo0iraHHsT BYMHEHHIO HOBUX 3JI0YMHIB CaMHUM 3acCyPKeHUM (creriajibHa
IPEBEHINIA); 3amo0iraHHs BYMHEHHIO 3JIOYMHIB IHIIUMH ocobamu  (3arajibHa
NpeBeHIlis). 3akiaad BUKOHAHHS TMOKAapaHHS, SKUMU € Micls M030aBlIeHHS BOJI,
MaroTh 3a0€31euyBaTi BUKOHAHHS KPUMIHAJIBHOTO TIOKapaHHs, YTBOPIOBATH MOPSIOK
1 YMOBH B1JI0yBaHHsI NOKapaHHS 3 THM, 1100 MOKapaHHS OyJlO HE TUIBKM Kaporw 3a
BUMHCHHS 3JI0YMHY, a W BHUIPABIUIO 3aCy/DKEHUX, CTBOPIOBAJIO YMOBH IS 1X
pecorriaizaiili, 3amo0iraJio BUMHEHHIO HOBHUX 3JIOYMHIB SK 3aCy/PKCHUMH, TaK 1
iHImMMHA ocobamu. Il BUKOHaHHSIM TOKapaHHS, - OOIPYHTOBaHO 3a3Hadae T.A.
JlenucoBa, - CliJl pO3yMITH NEBHY AISUTBHICTH BIJIMOBIIHUX JEP>KaBHUX OPraHiB, IO
MaroTh 3a0e3rneuyBaTy BiAOYBaHHS 3aCy/PKEHUM MPU3HAYEHOTO MOMY CYJIOM CTPOKY
nokapaHHs. BiAmoBigHa MisJIbHICTh BKJIIOYA€E MO30aBieHHST a00 OOMEKEeHHs MpaB 1
CBO0OO/T 3aCYHKEHOT0, SIKE € HEOOX1THUM JIJIsl 3aXUCTY CYCIUIBCTBA 1 JIJISl 33/T0BOJICHHSI
MOYYTTsI OOYpEHHS U CIpaBeIJTIUBOCTI MOTEPHIIOr0, HOro OJIM3BKUX Ta CYCIILCTBA B
oMy, KpuMiHanbHO-BUKOHABUE 3aKOHOJABCTBO MAa€ PETYJIOBAaTH TOPSIOK Ta
YMOBH BUKOHAHHS/BIIOYBaHHS TIOKapaHHS TaKUM YHHOM, IIIOOM KIHIICBUM
pe3yNbTaTOM TAaKOi MAISUIBHOCTI CTaJl0 3a0€3MEYEHHs] 3aXUCTy I1HTEpeciB 0coow,
CYCIIJIbCTBA 1 IEPKaBH.

EdexTuBHICTh 3a0X04yBaJIbHUX HOPM Mae€ mependadyard MeBHY CHCTEMHICTD,
[0 CIpsSMOBaHA Ha MIHIMI3AIIIO OOTSIKEHHSI BAariTHUX KIHOK 1 JKIHOK, SIKI MaroTh
MajoJiTHIX miTed. [lommpeHnHs 3a0X04eHHS 10 IMX XKIHOK € mpupoaHiM. Ha Hamm
MOrJIsii, OOTPYHTOBAHOK € TIPOMO3MINA I0J0: 1) «3piBHSHHS» Yy TIpaBax 1
MOMJIMBOCTSX OYyTH 3BUIBHEHHUMH Bl MOJAJbIIOrO BiAOYBAaHHS NPU3HAUEHOTO
MOKapaHHS SIK JKIHOK, 110 BIJOYBalOTh MpPU3HAYEHE MMOKAPAHHS Y BUTIISAA1 OOMEKEHHS
BOJIl a00 1030aBJICHHS BOJII Ta CTald BariTHUMU a00 HApOAWJIM JITeH IIiJI 4Yac
BiIOYBaHHS TNOKapaHHS, TaK 1 JKIHOK, IO CTalM BariTHUMU 1 HaApOJWIMA HITEH [0

B1IOyBaHHS TMOKapaHHs, TOMY 110 OykBanbHe TiaymadeHHs 4. 1 cT. 83 KK oOMmexye
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chepy mii i€l 3a0X09yBaTbHOT HOPMH, JUIIIE BUMAJAKAMUA HAOYTTS BariTHOCTI KIHKH
ab0 Hapo/DKEHHS HEI0 AWTUHU MiA 4Yac BiAOyBaHHS MOKapaHHs; 2) IOLLIBHOCTI
MOIIMPEHHS IIHOTO 3a0X0YYBAJBLHOI'O 1HCTUTYTY Ha OLIBII IMIMPOKE KOJO KIHOK, SKi
MaloTh JiTeH crapmioro Biky. BiaTrak, oOTpyHTOBaHUM € MOIIMPEHHS 3BUTLHEHHS Bij
BiIOyBaHHS TIOKapaHHS BariTHUX JKIHOK 1 JKIHOK, SIKI MalOTh MAQJIOJITHIX IiTeH y
HarpsiMKax: 1) 3HATTS OOMEXKEHb IOJI0 BCIX BariTHUX JKIHOK Ta JKIHOK, SIKI MarOTh
MaJIOJITHIO JUTUHY BikoM 10 14 pokiB; 2) 3acTOCyBaHHS JO BariTHHX >KIHOK Ta
KIHOK, SIKI MAlOTh MAJIOJITHIO JUTHHY BIKOM J0 14 pOKiB, KpiM, 3aCy/KEHHX 10
1M030aBJIEHHSI BOJII Ha CTPOK OUIbIIE IT’ATH POKIB 32 TSHKKI Ta OCOOJMBO TSHKKI
37IOYMHU TPOTH KUTTS Ta 3I0POB’S1 0OCOOU.

Bik nutHHu, - 3a3Ha4ae B.O. MepkynoBa, - 11e OAMH 3 HalPSIMKIB PO3LIMPEHHS
chepu 3acTOCYBaHHS 3BUIBHEHHS BiJ BIIOYBaHHS MOKapaHHs. 3BUIBHEHHS *IHOK BiJ
MOIAJIBIIOTO BiI0YBaHHS MOKapaHHA MOXKE OyTH 3aCTOCOBaHE U JI0 KIHOK, SIKi MalOTh
nitedt BikoM 10 14-tu pokiB. /[Ba BUNpaBHUX 3aKJagud y CHUCTEM1 KpPUMIHAJIBHO-
BUKOHABYOI CIIy>)kKOM MaroTh OYJMHKH AUTHHH y CBOIM CTPYKTYpl - 1ie YepHIiriBcbka
BurnpaBHa KoJjoHiss Ne 44 ta YopHoMmopchka BurpaBHa KosoHiss Ne 74. JlocnigHuku
3BEpTaIOTh yBary Ha Te, IO XKiHKa, SKa HApOAWIa JUTHHA Y MICHAX M030aBiIeHHs a0o
0OMEKEHHS BOJII, MOKE HE TIpaIfoBaTH (3KiHKA 1 11 TUTHHA 1epe0yBaloTh HAa IOBHOMY
YTPUMaHH1 JepkaBU 3 MOMEHTY HAPOJKEHHS 1 JI0 JOCSTHEHHS AUTHHOIO TPbOX, Y
BUHSTKOBUX BHUIIQJKaX YOTUPHOX, POKIB). BogHouac, KiHKa HE B 3MO31 NPUAUISITH
HOBOHAPO/KEHIM TUTHHI JOCTaTHBO JOTJISAY 1 BUXOBAHHS, OCKUIBKM Yac MOOayeHHs
13 TUTUHOK OOMEKEHUW BHYTPIIIHIM PO3KJIAJOM YCTaHOBU. J{UTHHA HE Big4yBae
HEOOX1THOT JUIs Hel y mepini Micsii (POKH) KUTTS Jacku i yBaru marepi. [{o Toro x,
CKJIaJIHO OLIHUTH BUIIPABIICHHS 3aCy/KEHOI, sIKa HE IMpallfoBajia, He BUSBUJIA BJIACHI
3110HOCTI B 1HIIMX cepax xutta. He ocTaHHIO poib Bifirpae i €KOHOMIYHUHN
YUHHUK, MI0 TMOJSrae y 3HAa4YHOMY (PIHAHCOBOMY HAaBaHTa)KEHHI Ha YCTAHOBY
BUKOHAHHS TIOKapaHHS B yTPUMaHHI HOBOHAPO/KCHHUX MITeH y OyAMHKY JUTHHH
(BapTiCTh YTPUMaAHHS OJIHIET IUTHHU B JIBa Pa3y MEPEBUIILYE YTPUMaHHS MaTepi).

B mepiox cTpoky, Ha SKHIA 3TITHO 3 3aKOHOM JKIHKY MO€ OyTH 3BUIBHEHO BiJ

poboTH y 3B'SI3Ky 3 BariTHICTIO, TMOJOraMd 1 JIO JOCSITHEHHS JUTHHOIO
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YOTUPHAILATUPIUHOTO BIKY, HA JKIHKY HAJEKHUTh MOKJIACTU OOOB’SI3KMU 3 JOTJISIAY 1
BUXOBAaHHIO JWTHHH, a TAaKOX 3aKOHOCITYXHSHOI TMOBEMIHKHM T4 HEBYMHEHHS HOBHX
35o4yuHiB. TepmiH, Tak OM MOBHUTH, ICIIMTOBOTO CTPOKY HE MOXe OyTH O€3MEKHHM 1
Ma€e JOpiBHIOBAaTH HEBiAOYTIH 4YacTWHI TOKapaHHs. [HIMWI migxia, TpU3BOAUTH 0
HEBUIIpaBJaHO TpuBaIuX CcTpokiB. Tak, K.B. MuxaiinoB mnpomnoHye BIPOBaAUTH
HACTYIIHI TEPMIHM BIJCTPOUYKH BIJOyBaHHs TMOKapaHHS 10 JOCSATHEHHS JIUTHUHOIO
3aCy/KEHOT KIHKA UYOTHPHAAISATHPIYHOTO BIKY: 1) y BHUNAagKy MNpU3HAYCHHS
1Mo30aBJIEHHSI BOJI Ha CTPOK JO OAHOrO POKYy abo OUIbII M’SIKOTO IMOKAapaHHS 3a
BUMHEHHSI YMHCHOTO a00 HEOOEpPEKHOrO 3JIOUMHY, BiAOYBaHHS MOKapaHHS MOXE
OyTH BIJCTPOYEHE Ha TPU POKH; 2) y BUNAAKY MPU3HAYEHHS M030aBJIEHHSA BOJ1 Ha
CTPOK OUIbIII€ OJHOTO POKY, ajie He OUIbIle I'SITH POKIB 3a BUYMHEHHS YMHCHOTO
37I04MHY a00 OlNIblIe I’ SITH POKIB 32 BUMHEHHSI HEOOEPEIKHOTO 3JI0UMHY, B110YBaHHS
MOKapaHHsi MoKe OyTH BIJICTPOYEHE Ha WIICTh POKIB; 3) y BUIAJKY MPU3HAUYCHHS
1M030aBJICHHS BOJII HA CTPOK OUIbINE I’SITH POKIB 32 BUMHEHHS YMHUCHOTO 3JI0YUHY,
B110yBaHHs MMOKapaHHs MOKe OyTH BIJCTPOUYEHE Ha IECATh POKIB.

Takox ¢yl BA3HAYUTH IACTaBU 3BIJIbHEHHS BariTHHX JKIHOK Ta JKIHOK, SIKI
MarTh MAaJOJITHIX JITEH, BiA BIAOyBaHHS mMokapaHHsA. OO’€KTHMBHO CTBOPIOETHCS
CUTYaIlisl, 32 SIKOIO0 MMO3UTHBHA TOBEIIHKA MA€ BU3HAUATUCA CYMJIIHHUM BUKOHAHHSIM
KIHKM MaTEPUHCHKUX 000B’s3KkiB. [loknmamaHHs Ha KIHKY 1HIIMX OOOB’SI3KIB, IO HE
BI/IMOBIAIOTH 3a3HAYEHOMY COIIaJIbHOMY HAMpPSIMKY, € HEIPUPOIHUM 1 HEJOIITLHUM.
XKinka y med mepiog Mae MENIKATH CIUIBHO 3 JUTHHOK Yy BH3HAYEHOMY MICII,
JOTJISAaTH 1 BUXOBYBATH 1I, a TAKOX HE BUMHATH MPABOMOPYIICHb, SKi MOTSTIN 3a
co00I0 aJIMIHICTpAaTUBHI CTATHEHHS. BBaxkaeMo mnepeayacHUM BIJIMOBIISITUCS BIJ
POJIMHHOI TOTIOMOTH >KIHIII, SIKa Hapouia TUTUHY. [l00IMHOKI BUMTaIKN HETATUBHOTO
CTaBJICHHS POJIUYIB (YOJIOBIKa, OAThKIB, 0a0ych Ta AIAYCiB TOIIO) /0 3BUILHEHOI BiJ
B1I0yBaHHS TTOKapaHHS JKIHKU Ta i TUTUHU HE YTBOPIOIOTH OOIPYHTOBAHOI MiJCTaBU
Uit Takoi mporosuilii. ToMy BHCIOBIIOEMOCH 3a 30€peKCHHS y HOPMI 3aKOHY
OPUIKCY MPO 3aCTOCYBaHHS TAKOTO 3BUIBHEHHS 0 3aCyXKEHOI, Ka Ma€ CciM’10 ado
pOIWYIB, IO JAJIA 3rOy Ha CIJIbHE 3 HEI0 MPOXUBAHHS, a00 SKa Ma€ MOXKIIUBICTh

CaMOCTIMHO 3a0€3MeUnTH HAJIC)KHI YMOBH /ISl BUXOBaHHS TUTHHM (4. 2 cT. 83 KK).
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3a takumu MmipkyBaHHsAMH cT. 83 KK mpomonyeThcst y HacTymHiN penakiii:
«Cmamms 83. 38inbHeH s 8i0 NOOANLULO2O 8I00VBAHHS NOKAPAHHS 8ALTMHUX HCIHOK I
JCIHOK, AKI MAIOMb MAJOJAIMHIX Olmetll

1. Cyo moorce 38inbHUMU 8i0 NOOATLULO2O BIOOVBAHHS NOKAPAHHSA, Y 6UAA0]
obmediceHnss 80 abo no30aeieHtss 80, HCIHOK, AKI Cmalu 6a2imHUMU abo maroms
dimeil 8IKOM 00 YOMUPHAOYAMU POKIB, KPiM 3aCYOHCEHUX 00 N030asieHHs GO/ Ha
CMPOK Olble n'smu PoKie 3a MANCKL i 0COOIUBO MAINCKI 3NOUUHU NPOMU HCUMMS MA
300p08°51 0CcoOU, 3 BCMAHOBNEHHAM ICNUMOBO20 CHMIPOKY 6 Medcax Hegiooymoi
yacmuHu NOKAPAHHA. 38iNbHeHHs 6i0 8I00YE8AHHA NOKAPAHHS 3ACMOCO8YEMbCS 00
3acyodicenoi, aka mae cim'to abo poouuis, wo Oanu 3200y HaA CHIIbHE 3 Helo
NPONCUBAHHS, AOO KA MAE MONCIUBICMb CAMOCMILHO 3a0e3neuumu HaiexiCcHi YMosu
OJ151 BUXOBAHHS OUMUHU.

2. Ilpu 3sinvHenni 6i0 noOAIbLULO2O BIOOYBAHHA O00OMeENCEeHH 601 abo
no30a6NeHHs. 80l BALIMHUX JCIHOK 1 JICIHOK, SKI MAOmMb MANOAIMHIX Oimel, cyO
NOKNA0A€ HA 3ACYOHCEHY BUKOHAHHA 0008 A3Ki8: MewKamu CHiIbHO 3 OUMUHOIO )
BUZHAYEHOMY MICYi, YMpUMyeamu, 002120amu i 6UXo8yeamu OUMUHy, d MaKoxiC He
BUUHAMU NPABONOPYULEHb, SIKI NOMA2IU 34 COO0I0 AOMIHICMPAMUBHT CIMASHEHHSL.

3. Ilicna no3umuerno2o 3aKiHueHHs ICNUMOB020 CMPOKY CYO 38LIbHAE
3acyodiceny 68i0 Hegi0OYymoi YaAcCmuHU NOKAPAHHA NPUSHAUEHO20 O00BUHYBAIbHUM
BUPOKOM.

4. Axwo 3acyoxcena 6ioMosunacy 6i0 Oumunu, nepeoanra ii y oumsauul
0YOUHOK, 3HUKIA 3 MICYs NPONCUBAHHA AOO VXUNAEMbCA BI0 BUXOBAHHA OUMUHU,
00211510y 3a Hel, abo CUCMEMAMUYHO BYUHAE NPABONOPYUIEHHS, WO HNOMA2IU 3d
00010 AOMIHICMPAMUGHI CIMACHEHHs. Ma c8i04ams Npo HeOANCAHHA CMAMU HA ULTLAX
BUNpPABIeHHs, CY0 3a NOOAHHAM KOHMPOIIOIOY020 Op2aHy MOXce Hanpasumu
3acyooiceny 0ns 8i00Y8aAHHS NOKAPAHHSA, NPUSHAUEHO20 3a 8UPOKOM. ¥V ybomy pasi cyo
Modice NOBHICMIO ab0 4acmKo80 3apaxysamu y CMpOK NOKAPAHHA 4dc, NPOMSA2OM
K020 3acyddceHa He 8i00ysana nokapauws. Axwo 6 nepiod0 cmpoxy Hesiobymoi
YyacmuHy NOKAPAHHA 3GLIbHEHA JICIHKA GUUHUNA HOBUU 3/104UH, CYO NpU3Hadac iu

NnoOKapauws 3a npasuiamu, nepedobavenumu y cmammsx 71 i 72 ypoco Kooexcy.
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5. Kommponv 3a nogedinkow 3GiIbHEHUX MHCIHOK 30IUCHIOEMbCSA OPSAHOM

KpMMl'HCl]ZbHO'GMKOHCZGS’llOi' cucmemu 3d MiCleeM NPOIAHCUBAHHAY.

TIJTAH JIEKIIIMHOI'O 3AHATTS 110 TEMI Ne 7:

JIEKI[IHHUX 3AHATH (IF'OJHH)-2
CAMOCTIHHA POKOTA (IF'OJHH)-3

Ilepcnekmueu nowupeHna cneyianibHO20 36LIbHEHHA 6i0 KPUMIHATbHOT
eionogioanvnocmi 6 Ocobnuegiit wvacmuni KK

[Iman nekui:

1. Opuanuna npupoaa Ta Kiacudikaiii CHemialbHOTO 3BUIBHEHHS  BiJ
KPUMIHAJIBHOI BIAMOBIAATBHOCTI.

2. Pi3HOBUAM CrIEIiaabHOTO 3BUTLHEHHS BiJl KPUMIHAIBHOI BiIIOBIATBHOCTI B
Oco6mmsiit yactun1 KK.

3. [lepcriekTHBU TOMIUPEHHS CIHEIIAIIBHOTO 3BUIBHEHHS BIiJ] KPUMIHAIBHOI
BiamoBigaabHOCTI B Oco0imBii yactuai KK

IHumannsa ona camocmiitnozo onpayOEaHHs

1. I[ToHATTS CHeriaabHOTO 3BUIBHEHHS Bl KPHMIHAJIBHOI BIAMOBITAIILHOCTI B
Oco6nuBii vactuni KK.

2. BiaMIHHICTD CcHEIAJILHOTO 3BUILHEHHS BIJ 3arajJibHUX BHUIB 3BUILHEHHS Bl
KPUMIHAJIBHOI B1/IMOB1IAJTbHOCTI.

3. Knacudikariiss  pi3HOBUIIB  CHEIIAJIGHOTO  3BUIBHEHHS  KPUMIHAJIBHOI
BianoBigansHOCTI B Oco0muBii yactual KK.

4. OcoOIMBOCTI TEpPeayMOB Ta IMJICTaB CIEMIAJILHOTO 3BUIBHEHHS  BiJ
KPUMIHAJIBHOI B1/IMOB1IaJIbHOCTI.

Jlooamkoea nimepamypa:
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2. baymn [O.B. CnemianbHuii BUj 3BUIBHEHHS TPOMAJsHUHA YKpaiHU BiJ
KpUMIHAJIBHOI BIAMOBIIAIBHOCTI 3a aepxkaBHy 3pany / FO.B. baynin // IIpo6nemu
HEHITeHINIapHOT Teopii 1 mpakTuku: [1mopiuH. Oron. Kuisck. iH-Ty BHYTp. cipaB]. — K.:
KIBC, 2004. - Ne 9. - C. 21-29.
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3. AymopoB  O.0. Insgxu  BIOCKOHAJNEHHS  KOMIPOMICHOI  HOpPMH,
nependayeHoi 4. 4 ct. 212 KK Ykpainu / O.0. lynopos // HaykoBuii BicHUK JIbBICBK.
yH-Ty BHYTp. cripaB. — 2007. - Ne 3. — C. 309-324.

4, Tuxuit B.II. [IutanHs 3BUIbHEHHS BiJl KpUMIHAJIBHOI BIIMOBIAQAIBHOCTI MPH
BUMHEHHI 3JI0YMHIB y cdepi rocrnogapchkoi misuibHOCTI // IlpobGiaemMu 3amobiraHHs
CIY)KOOBUM 3JI04MHaAM Yy cdepi rocmnomapuoi IIsUIBHOCTI: [MaTep. HayK.-TIPakT.
ceminapy] / B.IL. Tuxwuit. (XapkiB, 9 muctomana 2004 p.) / [peaxon. B.B. Crammuc
(ronos. pen.) Ta in.] — K.: FOpiakom IaTep, 2005. — C. 48-51.

5. Tuxuit B.II. CneumanpHblii BHUJ  OCBOOOXKIEHUS OT  YrOJIOBHOU
OTBETCTBEHHOCTH, TpeaycMoTpeHHoil B 4. 2 cr. 222 YK VYCCP / B.II. Tuxuit //
[TpoGaemMbI cOIMaTMCTHYECKOW 3aKOHHOCTH: [pect. MeXBel. Hayd. cOopH.]. - 1981. -
Bem. 7. - C. 114-1109.

6. Xpsmiacekuit [1.B. 3a0xouyBaiibHi HOPMH Y KpUMiHAaJIbHOMY 3aKOHO/IaBCTBI
VYkpainu: Monorpadis. — Xapkis: Xapkis ropuauunuii, 2009. — 840 c.

7. Xpsmincbkuit I1.B. TlepcriekTuBU PO3BUTKY 3a0XOUYYBAJIBHHX HOPM
Oco05MBOi YaCTUHU KpUMIHAJIBLHOTO 3akoHOAaBcTBa // [IpaBo Ykpainu. — 2007. - Ne
11. - C. 110-115.

8. Xpsamincekuii [1.B. Cucrema cnemiaibHUX 3a0X0UyBajJbHUX HOPM Y
KpuminanbnoMmy kojekci Ykpainu // KpuminanbHuit komekc Ykpainu 2001 p.:
npoOJeMu  3aCTOCYBaHHS 1 MEpPCHEeKTUBU  yAOCKoHaneHHsA. [Iporamuuum vy
KPUMIHAJIBHOMY 3aKOHOAABCTBI. MixkHapoaHuii cummosiyM, 12-13 Bepecusa 2008 p.
Tesu 1 pepepatu qonosiaeit, Tekctu nosigomiieHb. — JIbBiB: JIIYBC, 2008. — C. 308-
315.

TE3U JEKIII

1. CrnieuiasibHe 3BUTBHEHHS Bl KpUMIHAIBHOT BIAMOBIAIBLHOCTI Nepe0ayeHe B
Oco6muBiit yvactuni KK, gxmo: «rpoMansaun Ykpainu 1oOpOBIIbHO 3asiBUB OpTaHaM
JIEp’)KaBHOI BIAJW TMPO 3JIOYMHHUHN 3B'SI30K 3 1HO3EMHOIO JIEP’KaBOI, 1HO3EMHOIO
oprasizailicro abo ix mpeAcTaBHUKaMHM Ta oTpuMane 3aBaaHHs» (4. 2 cT. 111 KK),
«ocoba 6e3 rpomaastHCTBA a00 1HO3EMEITh TOOPOBUTFHO 3asBUIIM OpPTaHaM Jep>KaBHOI
BJIaJId TIPO NPHUIUHEHHS 3JI0YMHHOI AISTIBHOCTI, SIKIIO BHACTIIOK I[HOTO 1 BXKUTHUX
3axoAiB OyJIO BiJIBEpHEHE 3aMOAISTHHS IIKOIU 1HTepecaM Ykpainu» (4. 2 cT. 114 KK),
«KEpIBHUK MIANPUEMCTBA, YCTAHOBH a0O0 OpraHizauii BUIUIATUB 3apoOITHY IUIATY,
CTUIICH/IIFO, TEHCII0 YW 1HIN, yCTAaHOBJIEHI 3aKOHAMU BHUILUIATH TPOMAJSIHAM [0
NPUTATHEHHS WOTO 10 KpuMiHaIbHOI BignmoBimambHOCT» (4. 3 c1. 175 KK), «ocoba
CIutaThiia TojmaTku, 300pu (0OOB'SI3KOBI IIATEXki), a TAKOX BIAIIKOMYBaja IIKOIY

3aBJaHy JIepXaBl iX HECBOEYACHOIW cIulator ((piHAHCOBI CaHKIi, NeHs) 110
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OPUTATHEHHS 1 A0 KpUMiHaNbHOI BigmoimambHOCT» (4. 4 cT. 212 KK), «ocoba
CIUIaTWJa CTPaxoBl BHECKHM Ha 3arajJbHOOOOB’SI3KOBE JEp)KaBHE IEHCIWHE
CTpaxyBaHHs, a TAKOX BIJIIIKOyBasa IIKOAY, 3aBnany llenciiinomy pouny Ykpainu
iX HecBoe€dacHOIO crutatoro ((iHAHCOBI CaHKINI, TEHS), M0 NPUTATHEHHS i1 10
KpuMiHaiapHO1 BiamoBiganpHOCTI» (4. 4 cr. 212-1 KK), «ocoba m00poBiIBLHO
NOBIJJOMHJIa TIPABOOXOPOHHHUM OpraH Mpo CTBOPEHHs 3JOYMHHOI opranizaiii abo
yuacte y Hii» (4. 2 c1. 255 KK), «ocoba, kpim opranizaropa 1 KepiBHUKa
TEPOPUCTUYHOI TPYNH UM TEPOPUCTHUYHOI OpraHizaili, JOOPOBUIHLHO IOBIIOMUIIA
MIPaBOOXOPOHHUM OpraH NpoO BIANOBIAHY TEPOPUCTHYHY MISUIBHICTh, CHpUsAia il
MPUIUHEHHIO 200 PO3KPUTTIO 3JIOYHMHIB, BUMHEHUX Yy 3B 53Ky 13 CTBOPEHHAM a0o
JISUTBHICTIO Takol Tpynu 4u opranizaimiin (4. 2 ct. 258-3 KK), «ocoba 1o6poBUIEHO
BUIIILJIA 3 BOEHI30BaHMX a00 30poiiHUX (OpMyBaHb, HE MEpeN0AYEHUX 3aKOHOM 1
MOBIJIOMIJIA TIPO iX ICHYBaHHSI OpraHu Jep>kaBHoi Biagm» (4. 6 ct. 260 KK), «ocoba
T0OpOBUTHHO 371aJ1a OpTaHaM Biaau 30poro, 00ioB1 mpumacu abo BHOYXOB1 IPUCTPOI»
(u. 3 cr. 263 KK), «ocoba moOpoBUIRHO 3asBuja MPO HE3aKOHHE 3aBOJIOJIHHS
TPAHCIIOPTHUM 3aCO00M MPABOOXOPOHHUM OpraHaMm 1 OBEpHYJa TPAHCIIOPTHUIA 3aCi0
BJIACHUKY 1 MOBHICTIO BIJIIKOAYBaja 3aBAaHi 30utku» (4. 4 ct. 289 KK), «ocoba
TO0OPOBUTHHO 37aJ1a HAPKOTUYHI 3aCO0M, TICUXOTPOITHI PEYOBUHU 1 BKazaja JHKepesio
ix mpunbanHs abo crpusiia po3kputTio nux 3mounHiBy (4. 4 cr. 307 KK), «ocoba
TOOpPOBUIBHO 3BEPHYJACH JO JIKYBIBHOTO 3aKiaay 1 posmnouaja JIKyBaHHS BiJl
Hapkomanii» (4. 4 cr. 309 KK), «ocoba moOGpoBUIBHO 31alia MPEKypCcopH, IO
MpU3HAYanucs JJisi BUPOOHUITBA a00 BUIOTOBJIEHHS HAPKOTUYHUX 3ac00IB UM
MICUXOTPOITHUX PEUOBHMH, 1 BKa3aja JKepeso iX npuadaHHs abo cripusijia pO3KPUTTIO
mux 3mounHiBy (4. 4 ct. 311 KK), «ocoba moOpoBinpHO 37aia OTPYWHI 4YH
CWIBHOJIIIOYl PEYOBHHM, IO HE € HAPKOTUYHUMH a00 TMCUXOTPOIHHUMH 4YH iX
aHajoramu, ab0o CHJIBHOJIFOYI JIIKapChKi 3acO0M Ta BKa3aja JpKEpeso ixX Mmpua0aHHS
a0o0 cripusijia pO3KpUTTIO 3JI0YMHIB, MTOB’A3aHUX 3 X HE3aKOHHIM 00irom» (4. 5 cr. 321
KK), «ocoba micns maBaHHsg xabapa JT0OpOBUIBHO 3asBHJIA MPO TE€, IO CTAJOCS, /10
MOPYIICHHS KpUMIHANBHOT cmpaBu 1mogo Hei» (4. 3 cr. 369 KK),

«BIACHKOBOCITYXOOBEIh MOXKEe OyTH 3BUIBHEHUN B1J KPUMIHAJIBHOI BiJIMOBIAAIBHOCTI
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13 3aCTOCYBaHHSIM [0 HBOTO 3axO[iB, nependaueHux JIUCHMIUTIHAPHUM CTAaTyTOM
36poitnux Cun Ykpaiam» (4. 4 c1. 401 KK) y Oco6musiit wactuni KK.

CycriibHa KOPHUCHICTh CIEIliaJbHUX BHUJIIB 3BUIBHEHHS BiJ KPUMIHAJIBHOI
BIJIMOBIAANIBHOCTI O€3MOCepeTHhO MaTepiali3y€eThCsl y aKTUBHINA criBmpami ocid 3
IPaBOOXOPOHHUMH OpPTaHAMHM 1 OpraHaMu MPaBOCYAJA y HAMpPsMKaX: a) NPUIUHEHHS
3JIOYMHHOI TOBEMIHKH;, O0) J0OpOBUIBHOTO TOBIJOMIJICHHS TIIPO 3JI0YMH; B)
CAMOBUKDUTTS Yy 3JI0YMHI; T) BHKPHUTTS IHIMUX OCI0, BUHHHUX Y 3JI0YHHI; )
HeWTpamizamii, MiHIMi3alli, BIJIIKOAYBaHHI CYCHUIbHO-HEOE3MEYHUX HACIIIKIB
MaifHOBOTO TuUIly (MOJATKH, 300pH, OOOB'SI3KOBI IUIATEX1, (PiIHAHCOB1 CaHKIIi, MEH,
TOIIO); €) BHJIYYEHHS 3 HEKOHTPOJbOBAHOTO 00Iry MNpPeaMETIB 31 CleliabHUM
CTaTycoM 00iry (IpeaMETH, 110 € HOCIIMH JIepKaBHOI TAEMHUII, HAPKOTUYHI 3aCO0H,
MICUXOTPONHI PEYOBUHHU, 30posi, 00iOBI mpumacu ado BHOYXOBI MPHUCTPOI); €)
3arajbHOTO 1 CIEIaIbHOTO MONEPEIKEHHS] BUMHEHHS! HOBUX 3JI0YMHIB; %K) BUXOBHOTO
BIUTMBY Ha CBIJIOMICTh HACEJICHHS 3 METOI0 MPO(IIIAKTUKYA BUNHEHHS 3JI0YHHIB.

HeoOxigHicTh  cmemiagbHUX  BUAIB  3BUIBHEHHS  Bi ~ KPUMIHAJIBHOI
BIJINMOBIIAJILHOCT1 y3TOJIKY€EThCS 3 TOTPEOaMH CyCHIbCTBA Y OOPOTHO1 3 TSKKUMHU Ta
0COOJIMBO TSAXKKUMH 3JIOYMHAMM, 110 € OCOOJIMBO CKJIAJHUMU Y BUSBIECHHI, PO3KPUTTI
Ta PO3CIIIIyBaHHI, CIPHUSAIOTH 3al00IraHHIO 3JIOYMHHOCTI, COIIAJIbHIN TepeopieHTali
0co0u, 3aBASKA TO3UTUBHIM MOCTKPUMIHAIBHIN TMOBEIHII PO3KPUBAIOTH 3JIOYHHH.
Ab6comortHo npasi B.B. Crammc ta B.f. Tamiif y ToMy, 1110 pO3BUTOK 3a0XOYEHHS B
Oco0nmBii YacTWHI BiAMOBimae 1iaei TyMmaHi3ailii 3aKOHOJABCTBA YKpaiHU TMpo
KpUMIHAJIbHY BIANOBIJAIBHICTh Ta MA€ MEPCHEKTUBY MO0 ii nomupenHs. dakTopom
00'eTHaHHS PI3HUX MiACTaB 3BUILHEHHS BiJ BIJAMOBIIAJLHOCTI B €IMHY CUCTEMY € iX
COIIbHO-TIPaBOBUM pe3yibTaT. [{uM pesynpTaTom € octaTouHe Ta OE3MOBOPOTHE
3BIJILHEHHS OCOOM BIJl BIAMOBIJAIBLHOCTI BHACTIOK 3aCTOCYBAaHHS CYJOM TI€i 4
1HIIO1 TIACTaBU TAKOTO 3BUIHBHEHHS, MepeadaueHol 3a0X0uyBaIbHUM MPHUIIACOM, IO
MICTUTBCS B OCTAHHIX YaCTHHAX BiMOBiHUX cTatet OcobnmBoi yactunu KK.

Craja TeHjeHIlsE A0 TOMIMPEHHS  CHEMiadbHUX  BHUJAIB  3BUIBHEHHS
CHpUUMAETHCS KpUMIHATICTAaMU HEOAHO3HAYHO. OJIHI TOCIITHUKU MPOMOHYIOTh UTH

came 1M [UISXOM, TOCTYIIOBO 3aMIHIOIOYH CYTO TEOPETUYH1 KOHCTPYKIIIT 3araibHOi
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YACTUHU PO 3BUIBHEHHS BiJ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI HA YITKI 1 3MICTOBHI
noJyioskeHHs: Oco0IMBOT YaCTMHU, OCKUIBKH 11€ MOKE 3HaYHO TMOJICTIIUTH Peai3aliio
HOPM 3aKOHY Yy TOYHIN BIJMOBIIHOCTI O iX COIIaJbHOTO 1 IOPUIUYHOTO 3HAYCHHS.
1111, HaBMaKy, 3aMepevyroTh MEPCIEKTUBY PO3BUTKY CIIELIaTbHUX BU/IB 3BUIbHEHHS
B OcoOnuBiii yactuni KK Ta BucTynmaroTh 3a ix yHiikaiiio HUISIXOM y3arajlbHEHHS
CrieliaJIbHUX MiACTaB 1 3akpimieHHs iX y 3aranpHid yactuHi KK. Ha mam mormsn,
OOHW/IBI TOYKH 30pYy € 3aHAATO KATETOPUYHUMH 1 TOMY HE MOXYTh OYTH CIIPUAHATUMH
aHl Teopier, aHl mpakThkor. Hemae HeEOOXiAHOCTI cremiadbHO BiJ3HAYATH B
Oco0muBiii yactuHi KK 3BUIBHEHHS BiJ KpPUMIHAJIBHOI BIANOBIAAIBHOCTI y pasi
BUMHEHHS 3JIOYHMHIB HEBEJIIMKOI a00 CEpEeHbOI TSHKKOCTI MPH JIHOBOMY KasTTI 4H
MPUMUPEHH] 3 TOTEPHiIMM. 3 1HIIOrO OOKY, BCTAHOBJIIOIOYHM CHEIialbHI BUAU
3BUIBHEHHS, 3aKOHO/IaBEellb MEPECIIAYE Pi3HI, 30KpEMa, CyTO IMparMaTuyHI LI, SK 1€
Ma€ Miclle TpH 3BUIBHEHHI BiJI KPUMIHAIBHOI BIAMOBIJAIBHOCTI, SIKIIO 0c0o0a
CIUTaTWJIa MOJATKU, 300pu (0OOB'SI3KOBI TUTATEXi), a TAKOX BIIIIKOAYBaja IIKOIY,
3aBAaHy JepXkaBl iX HECBOEYACHOIO CIUIaTOK0 ((piHAHCOB1 CaHKII, MEHSA) [0
MPUTSATHEHHS 1i 10 KpUMiHAJIBHO1 BiamoBinanbHOCTI (4. 4 c1. 212 KK) un cnmatumna
CTpaxoBl BHECKHU Ha 3arajbHOO00B’I3KOBE JIEPKABHE MEHCIMHE CTpaXyBaHHS, a TAKOX
BIJIIIKOJyBaJIa IIKOMYy, 3aBhaaHy lleHciiiHomy ¢oHmy YkpaiHu iX HECBO€YaCHOIO
crutatoro  (diHAHCOBI CaHKII, TEHS) JO NPUTITHEHHS 1i J0 KPUMIHAJIBHOI
BianoBiganbHOCTI (4. 4 cT1. 212-1 KK). Maiike HEIOCSKHOIO BHUIIISIAAE MeTa
yHI(IKyBaTH BCI PI3HOBUAM CICIMIAIBHOTO 3BUIBHEHHS B  KPUMIHAIBHOI
BIIMOBIZAIBLHOCTI B  pamkax 3araidpHoi dactuHu KK. Ile mnpusBege no
HEBUIIPABJAHOTO 1 HEJOIIJILHOIO 30UIbIICHHS CHEIIaIbHUX HOPM B 3arajibHii
gactuHi KK, iXx HemomipHoi neramizamii 1 He Oyae BIANOBIAATH BITYU3HIHUM
TpaAMIIsIM KPUMIHAJIBHOTO 3aKOHOTBOpPEHHA. BiATak, TUIbKKM B OpraHiuHid €IHOCTI
3arajbHUX 1 CTHEIaIbHUX PI3HOBU/IIB 3BUTLHEHHS, iX 30a71aHCOBAHOCTI, B3AEMO3B 13Ky
1 B3a€EMOJIOTIOBHECHHI YSIBJISIETHCS 3BUIBHEHHS BiJl KPUMIHAIBHOI BIAMOBITATBHOCTI Y
pasi NO3UTUBHOT MOCTKPUMIHAIBHOT MOBEAIHKH OCOOH.

3nHanmii pociicekuii kpuminamict [.E. 3BedapoBchkuil BITHOCUTH iX 1O HOPM, IO

yCYBalOTh KpUMIHAJIBHO-TIPABOBE OOTsDKEHHS; Ha nymKky A.B. bapkoBa, BoHH
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CIPsIMOBaH1 Ha JOCSTHEHHS COIIAIbHO-KOPUCHOTO PE3yNbTaTy, CHPHUSIOTh OpPTaHaM
mpaBoCyaasl y po3kpuTTi 3mounHiB; [.A. TapxaHoB BBakae iX CTUMYJIIOOYUMH
HOPMaMH, 1110 CIPHUSIOTh PO3KPUTTIO 3JI0YMHIB, MONEPEIKYIOTh HACTAaHHS HACIIIKIB
Ta ix miHiMizamito; Ha norisaa E.C. TendoBa, BOHM TOBHOIO MIpOIO BIIOBIAAIOTH
BHU3HAYEHHIO CYTHOCTI 3BUIBHEHHSI, X04a MalOTh CBOi OCOOJMBOCTI. JledKi MpaBHUKU
3alepevyroTh 1X I[IHHICTP Ta BBaXalTh 3BUIBHEHHS Bl  KpUMIHAJIBHOI
BIJIMOBIAAIFHOCT] BIJICYTHICTIO peakilii JepaBd HAa BUYMHEHHS TSOKKUX 1 HaBITh
0COOJMBO TSHKKUX 3JI0YMHIB 0COOAMH, SIKI CXMJIBHI JJO aHTHUCOINAJIbHOI IOBEIIHKH,
OCKIJIbKM 3aCTOCYBaHHS 3BUIBHEHHS HE OOMEKEHE aHl KaTeroplero 3JI0YMHY, aHi
HasBHICTIO peuuauBy. Ha iX morisja, BOHO HE BHUKOHYE (DYHKLIIO IOINEPEIKEHHS
3JI0YMHIB, HE 3a0e3Medye MO3UTHUBHOTO PE3YJIbTaTy, y TaKhil Croci0 OOMEXYEThCS
chepa mpaBa, (PaKTUYHO JOMYCKAETHCS BUMHEHHS PSy CYCHUIbHO-HEOE3MEUHUX
JlisiHb, HE 3/IIACHIOETHCS YKOJHOTO BIUIMBY Ha CYCIHUIbHO-HEOE3MeyHuX 0cid, a ToMy B
OpUHLOMI € ToMuIKOBUM. Il mo3uiis € Oe3miacTaBHOW. 3BUIBHEHHS BiJl
KpUMIHAJIBHOI BIJAMOBINAIBHOCTI Ha miactaBl HopM OcobmmBoi yactunu KK,
nepeadadae BUSBJICHHS 3JI0YMHY 1 0coOM, sIka MOT0 BUMHMIIA, IO MOJXKJIMBE caMe 3a
YMOBH JTOOPOBIIBHOTO TMOBIJIOMJIEHHSI OpraHaM BjaJyd Npo BUMHEHHM 3710unH. Kpim
TOrO, oco0a mJisi 3BUIbHEHHS TOBMHHA BUMHUTH BU3HAUYCHUN 3aKOHOM KOMILIEKC
MO3UTHUBHOI TMMOCTKPUMIHAIBHOT TOBEAIHKM, MI0 Maibke TIOBHICTIO MIHIMI3Y€E
CYCH1JIbHO-HEOE3MEeUH1 HACIIIKU Ta TTIOHOBJIIOE CYCH1JIbHI BIIHOCUHU. 3BUILHEHHS BiJ
KPUMIHAIBHOI BIANOBIJAIBHOCTI HE TUIBKM HE OOMEXye cdepy 3acTOCYyBaHHS
KPHUMIHAJIBHOTO TpaBa, a HaBMaKW, PO3IIUPIOE, PO3BUBAE Ta 30aradye KpUMiHAIBHO-
MpaBOBUM 1HCTPYMEHTapiil BIUIMBY Ha CyCHUIbHI mporiecu. Bonu, 3 ogHOoro Ooky,
CHPUSIOTH TIOHOBJICHHIO TOPYIICHUX 3J0YMHOM TMpaB Ta IHTEPECIB TOTEPILIUX,
CyCHiJIbCTBA Ta JEpKaBM B IIIJIOMYy, a 3 IHIIOTO - CBiYaTh PO HEIOILIBHICTh
3aCTOCYBaHHS KPUMIHAIBHO-TIPABOBOTO MPUMYCY 1 MMOKAPAHHS 10 0Ci0, K1 3M1HCHUIN
COLIIAJIbHO-KOPUCHY MOBEAIHKY IMICs BUMHEHHS 3JIOUYMHY, MPAKTUYHO DPEai3yIOTh
3arajibHi TMPUHIMION KPUMIHAJIBHOTO TIpaBa - 3aKOHHICTh, T'YMaHHICTb, €KOHOMIi

KpUMIHATBHO-TIPABOBOT pernpecii.
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Panime geski  ¢axiBil TOB’S3yBalld  iX 13 «CHEIIaJbHUMU  BHITaJIKAMHU
100poBibHOT BiAMOBUY». A.A. Tep-AKONoOB BU3HAUYaB 3BUILHEHHS BiJ KPUMIHAIBHOI
BIIMOBIAQIBHOCTI 3a 3paay baTekiBmimHI sK «crnerudiuny (opMmy 100pOBLIBHOT
BIJIMOBH BiJ JOBEICHHS 3JIOYMHY 10 KIHI[». BUIBIIICTh MpPaBHUKIB BBaXKAJH, IO
IpUPOJIa BUIMAJKIB CIIEIIaIbHOTO 3BUILHEHHS €1HA 1 BIIOMBA€E PI3HOBUIU J1HOBOTO
KasATTsA. [HII JOCHITHUKHM 3amepedyBalid K TepIry, Tak 1 JIPyry TOYKH 30py 1
BKa3yBajii, 110 BOHU € «EIWHUM 1HCTHUTYTOM 3BUIBHEHHS, CHEIliaJbHO BKAa3aHUM Yy
3aKoH1». Bci 3a3HaueH1 Touku 30py Oa3yBajucs Ha paJsHCHKOMY 3aKOHOJABCTBI 1 HE
MOTJIA BPaxOBYBAaTH 3aKOHOJABUYMX HOBEJ Yy BHUIJISAAI OKPEMOTO PO3IUTYy 3araibHOi
gyactuin KK «3BUIbHEHHS BiJl KpuUMiHaIbHOI BianoBigaibHOCT (Po3zmin 1X
3aransHoi yactunu KK VYkpainu, 'maBa 11 3aransnoi yactunu KK P®), 3naunoro
pO3raiy>KeHHsl crHeliadbHUX BUIIB 3BUIbHEHHS y OcoOnuBux yactuHax KK Tomro.
Buxonsun 3 1poro, BBaXXKaEMO HEKOPEKTHOIO KPUTHKY 3a3HAYCHUX TOYOK 30py 1
30CepeIMMOCs Ha CyYacHHUX IMOTJIsAax.

Hemae ogHocTaiiHOCTI cepejl MpaBHUKIB Y PO3YMIHHI MPUPOIU CIELIATIBHUX
BHJIIB 3BUIBHEHHS BiJ KpUMiHaIBHOI BianoBigaisHOCTI. Tak, JI.B. ['omoBKO BBaxkae ix
CreliaJIbHUMHU MiICTAaBaMM 3BUIBHEHHS BIJlI KpUMiHAJBbHOI BiAMOBiJalbHOCTI, A.B.
€Hnonbiena, B.B. Manbiies, O.3. Pubak — crneriaibHIMHU Pi3HOBUIAMHU (BUIIAIKAMHU)
niioBoro kasatta, M.B. I'purop’ee 1 P.O. CabiToB — cnemiaabHUMH BHAAMU
3BIJILHEHHS BiJI KPUMIHAJIBHOI BiAMOBiAIBHOCTI. CBOEPITHUM TOTJISA] BHUCIIOBIIOE
[JI. IleTpyxiH, Ha AYMKY SIKOTO, CII€LliajJbHE 3BUIBHEHHS — 1€ HE aKT ryMaHi3My, a
croci0 NPUMHUHEHHS, MOMEPE/KEHHSI Ta PO3KPUTTS THKKUX 3J0YMHIB, 30BCIM HE
00OB’SI3KOBO  TMOB’SI3aHUM 13 JAIHOBUM KasATTAM. 3aKOHOJABEIb BIJACTyMa€e BIJ
MIPUHIIMITIB HEBIIBOPOTHOCTI BIAMOBIAAIBFHOCTI 32 BUMHEHHH 3JI0YMH Ta PIBHOCTI BCiX
Iepes 3aKOHOM 33/ TNOPATYHKY JIFOJIEW, MalHa, 3aXUCTYy BHUIIHUX JEPKABHUX
1HTEPECIB Ta PO3KPUTTS TSHKKUX 3JIOYHHIB.

Hacammepen cmijg KpUTUYHO TOCTABUTHUCS JIO0 KOHIEMIlT «CHEIiaJbHOTO
niioBoro kasatTs». Mae pariro FO.B. baynin, mo cr. 45 KK Ykpainu, Ha BiAMiHY Bij
g, 2 ct. 75 KK P®, He € 3arampHO0 HOpMOKO 10 mepemdadeHnx (OcoOMBOIO

YaCTHHOIO CICIialbHUX BHUIIB 3BUIBHEHHS BiJi KpUMIHAJIBHOI BIAMOBIIAJBHOCTI. Y

163



SKOCT1 JJOJTATKOBHMX apTyMEHTIB Ha KOPHUCThH I[LOTO MOTJIS Yy HaBenemo HactymHe. [1o-
nepiie, 3riAHO 3 3aKOHAMHU €JIEMEHTApHOI JIOTIKM, CIIBBIJHOIIEHHS 3arajibHoOro i
CIeL1aJIbHOTO BUIB OY/b-IKOTO SIBUINA, Y TOMY YHCII i TIPaBOBOTO, Mepeadayae, mo
crieriaJbHui BHJ, 30€pirmmM BCi PUCH Ta SKOCTI 3arajibHOTO, Aoja€ crenudivHi,
IpUTaMaHHI TUTbKU HOMY, pucH 1 axocTi. [lo-npyre, 3rigHo 1. 3 mocranosu [lnenymy
BCY Bix 23 rpyans 2005 p. Ne 12 «[Ipo npakTuky 3acTocyBaHHA cyJaMu YKpaiHU
3aKOHO/ABCTBAa MPO 3BUIBHEHHS BiJ KPUMIHAJIBHOI BIAMOBIJAIBHOCTI» MOCTABICHO
Kparky y CyIepeulli, - Yi JOCTaTHbO OJHIET 3 MepepaxoBaHUX OOCTaBUH, YU MAE
BCTAHOBJTIOBATHUCS iX CYKYITHICTh, 3a3HAYMBIIH, IO JIHOBE KasTTS IOJSTAE B TOMY,
[0 MicJis BYMHEHHS 3JI0YMHY Oco0a IIMpO MOKasulacs, aKTUBHO CIpusiia MHoro
PO3KPUTTIO Ta TOBHICTIO BIAIIKOJYyBaja 3aBAaHl 30MTKH ab0 yCyHysna 3amojisiHy
mKoy. BincyTHicTh Xoya © OJHI€l 13 3a3HAYEHMX CKJIQJOBHX [1MOBOTO KasTTS
BUKJIIOYA€E 3BUIBHEHHS BiJl KpUMIHAJIBHOI BijnoBinaibHOCTI 3a cT. 45 KK. Binrak, 3
OJIHOTO OOKYy, BH3HAHHS CIELIAJIbHUX BHU/IB 3BUILHEHHS PI3HOBUAAMHU [1HOBOTO
KasTTS TIOPOJDKYE HE3MIOJIAHHY TIEPETNOHy, SKa TMOJsArae B TOMY, IO JKOJICH
CrieHiaJIbHUI BHJI 3BUIBHCHHS HE BIJIIOBIJA€ BHUIE3a3HAUYCHUM KPUTEPISIM, 3 1HIIIOTO
OOKy, - NPUIHSABIUM L0 TMO3MII0, HEOOXIAHO BU3HATH HASBHICTh KOHKYPEHLIIi
3arajlbHUX 1 CICMiaIbHUX ITJICTaB 3BUIBHEHHS BiJ KPUMIHAJIBHOI BiATOBIIAIBLHOCTI,
[0 BUHUKAIOTH, MEPEAYyCIM, Yy 3B’SI3Ky 3 I1HCTUTYTOM [IIHOBOTO KasATTsA. Taka
KOHKYpPEHIliI Ma€ BHPINIYBAaTUCS HAa KOPUCTh CHEIIaIbHOIO 3BUIBHEHHS Bij
KPUMIHAJIBbHOI BIAMOBIAAIBHOCTI Yy 3B’SI3KYy 3 YHIBEPCAJIbHUM MPaBWIOM: SIKIIO
3aKOHOJIaBEIlb BBAXKA€, MO0 CHUTYAIlisl PETYNIOETHCS 3arajlbHO0 HOPMOIO, TO BiH HE
nependavae creriaibHy HOpMY, 1 HaBmaku. KOHKypeHIlisl 3arajibHuX 1 CHelialbHUX
BHJIIB 3BUILHEHHS Bij BiIOBIIAIBLHOCTI € 00 €KTUBHOIO pealbHICTIO. He € moriyaum
Ta MOCJIIJIOBHUM BIJIMOBIISITU Y MOJIMBOCTI KOHKYPEHIIT 3arajJbHUX Ta CIEUIATIbHUX
BHJIIB 3BUIBHEHHS BiJI KpUMIHAJIBHOI BiIOBIIAIBHOCTI. 3arajbHi BUAHU 3BIJIbHCHHS
nependavaroTh yHIBEpCalbHI MPaBOBI IMIJACTaBU Ta TMOPSAOK 3BUIBHEHHS BIJ
KpUMIHAJIBHOI BIJINMOBIAAIBHOCTI. B TOM ’ke yac cremiaibHi BUJIM B SIKOCTI IIJICTaB
3BUIBHEHHS HE 3aBXKAM NependadaroTh MAioBe KasaTTs abo ioro ememeHTH. Tak,

HEPIJKO JIOCTaTHHO BIJIMOBUTHCS BIJl MPEIMETY, HASBHICTh SKOTO 3YMOBIIIOE
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BUMHEHHS 3JI0YMHY, HAPUKIAA, TOOPOBUILHO 3/1aTH OpraHaM Biaau 30poro, 00i0Bi
npurmacu abo BuOyxoBi mpuctpoi (4. 3 cr. 263 KK) abo HapkoTuuHi 3acobw,
IICUXOTPOITHI PEYOBHMHHM 1 BKazaTu jpkepenio iX nmpuadanHs (4. 4 ct. 307 KK), mo6
Ha0yTH TPaBO HA 3BUIBHEHHS Bil KPUMIHAIBHOI BIAMOBITATBHOCTI. YTiM,
3amepevyyBaTH HAsSBHICTh JESKUX €JIEMEHTIB, 10 TPAJUIIIIHHO BITHOCATH JI0 J1HOBOTO
KasTTs, Y MiJICTaBaX 3aCTOCYBAHHS CHEIIaIbHUX BUJIIB 3BUIBHEHHS BiJl KpUMIHAIBHOT
BiAMOBiMaTbHOCTI Oyno O HempaBwibHUM. HaromicTh, 1€ TITBKH  OKpeMi
«pparMeHTH», «EIEMEHTH» KPUMIHAIBHO-TIPABOBOTO IHCTUTYTY A1MOBOr0 KasATTS, 1110
BKa3ye€ Ha YaCTKOBY NPHUCYTHICTb B OKPEMHUX PIZHOBUAAX CIELUIAIbHUX BH/IIB
3BUIbHEHHS.

ITepeyMOBOIO CHEIiaIbHOTO 3BUIBHEHHS BIJI BIAMOBIAAIBHOCTI € BYMHEHHS
0CO00I0 MEBHOrO 3JIOYMHY. 3aKOHOAABELb BAAETHCS 10 TPHOX TEXHIYHHMX MPUIOMIB
BU3HAYCHHS TEPEAyMOB CICIIAJIbHUX BHJIB 3BUILHEHHS: a) MPsSIMO BKa3zye Ha Taki
3JI0YMHH, CKaKIMO, MEPEAYMOBOIO 3BUIBHEHHS 32 HE3aKOHHE MOBOKEHHS 31 30pOE€lo,
OolioBUMH TpunacamMu abo BHOYXOBHMMH pedyoBHHaMH, 3rigHo 4. 3 cT. 263 KK, €
BUMHEHHS OJTHOTO 13 3JIOYMHIB, TlepeadavueHux 4. 1, 4. 2 cr. 263 KK (ananoriuno — .
4cr.212,49. 4 cr.212-1,4. 2 cT. 255, 9. 2 c1. 258-3, 4. 4 cT. 289, 4. 4 cT1. 309, 4. 4 CT.
401 KK); 6) Ge3nocepeHbO MPOMUCYE 3MICT 3MIOYMHHUX Jid, HAPUKIad, yV 4. 2 CT.
111 KK mepenyMoBOI0O 3BIILHEHHS BKa3aHO, SIKIIO 0co0a Ha BUKOHAHHS 3aBJIaHHS
1HO3E€MHOI Jep»aBH, 1HO3€MHOI opraHizaimii a0o iX MpeJCTaBHUKIB HISKUX Aii He
BunMHUIA (aHajoriyHo — 4. 3 ct. 175, u. 3 cr. 369, u. 5 ct. 321 KK); B) komOinye
nepmuii 1 Apyruil BaplaHTH, CKa)XXIMO, 32 CTBOPEHHS HE mepen0adyeHuX 3aKOHOM
BOEHI30BaHMUX a00 30poiHuX (opMyBaHb a00 y4acTh y iX AISUIBHOCTI y 4. 6 cT. 260
KK, Ta BuMHEHHS OJHOTrO 31 3JI0YMHIB, IO mepemdadeHi 4. 1 ta 4. 2 cr. 260 KK
(ananoriyno - 4. 2 c1. 114, 4. 4 c1. 307, u. 4 ct. 311 KK).

ITizcraBoro 3BiIIBHEHHS BIJ KPUMIHAJIBHOI BiANOBITAIBLHOCTI € ITIO3UTHBHA
MOCTKpUMIHAJIbHA MOBeIHKa ocoOu. BoHa € TuMm ropuandyanm (HakToMm, MO 3MIHIOE
OCHOBHE KpPUMIHAJILHO-TIPABOBE BIJIHOIIEHHS, KOTPE BUHUKAE MIXK JIEP>KaBOO, B 0CO01
BIJIMOBIAHUX YTOBHOBA)XEHUX OPraHiB, 1 0CO00I0, 110 BUMHUJIA 3I0YMH, HA MOXI1JIHE,

BTOPHHHC 3a0XOYYyBaJIbHEC KpI/IMiHaJILHO-HpaBOBC Bi,Z[HOHICHH}I. 3MICTOM OCTaHHBLOI'O
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MPaBOBITHOIICHHS] € TIPAaBOMIPHA, COIIalbHO-CXBAJIbHA TIOBEAIHKA Y BHIJISIL
€JIEMEHTIB JIHOBOTO KasATTA, Tak 1 iHmmX, Bu3HadeHux KK, cycminbHO-KOpHCHUX
JisiHb. 3aKOHOJABEllb 3aBXKJM BU3HAYA€ KOHKPETHHUM 3MICT COIalbHO-KOPHUCHOTO
nisaag  (mii abo  Oe3misIbHOCTI), IO YTBOPIOIOTH MMIJACTaBY 3BIILHEHHS Bij
BianoBiganpHOCTI. B 4. 3 c1. 175 KK Bka3zyeTbcsi TUIBKH OJIHE MJiSIHHS - BUILIATa
3apoO0ITHOI IJIaTH, CTUICHJIl, TeHCIi YK 1HIIOI YCTAHOBJICHOI 3aKOHOM BHILIATH
rpomagsHaM, B 4. 3 ct. 263 KK, — noOpoBiibpHa 37a49a opraHam Biaau 30poi, 00HOBUX
npunaciB, BHOYXOBHUX peyoBMH abo mnpuctpoiB. B abcomtoTHiii OuIbIIOCTI
3a0X0YyBaJIbHUX HOPM MOXKE MICTUTHUCS JBa a00 TpW AisiHHA. Tak, JJs 3BUIbHEHHS
Bl KpUMiHaJIbHOI BifAnoBigaibHOCTI 3a 4. 4 cT. 307 KK ocoba Mae noOpoBLIbHO
3laTU HApPKOTHYHI 3acO0H, TMCHUXOTPOIHI pPEUOBMHU ab0 IX aHajJord 1 BKaszaTH
JOKEpeNo ix mpuadaHHs abo JO0OpOBUIHLHO 37aTH HAPKOTHYHI 3aCO0HU, MCUXOTPOIMHI
PEYOBHHM, X aHAJIOTH 1 CIIPUSITU PO3KPUTTIO 3JIOUMHIB, MTOB’S3aHUX 3 iX HE3aKOHHUM
ob6irom. Taki x Aii ocoba Mae BYMHUTH 1 JUII TOro, moO0 OyTH 3BUIBHEHOIO Bij
KpUMiHaJIbHOI BignoBigaasbHOCTI 3a 4. 4 ¢T. 311 KK Tiapku 3 Ti€ro pi3HUIEIO, 110
MPEAMETOM 3/1a4l B IbOMY BHUIIAJIKY € IPEKYPCOPH, MPU3HAUECHI JIsl BUPOOHUIITBA 200
BUTOTOBJICHHSI HAPKOTUYHUX 3acO0IB YW TICUXOTPONMHHMX pedoBUH. IligcTaBoro x
3BIILHEHHS 0cO0OM Bij BiamoBigaiabHOCTI 32 4. 4 ¢T. 309 KK VYkpainu € mo0poBiinbHE
3BEPHEHHS JI0 JIIKYBaJIBHOTO 3aKJIay 1 MOYATOK JIIKyBaHHS BiJl HAPKOMAaHIi.

[Ipy BM3HAuUEHHI MIJICTAaB 3BUIBHEHHS B1JI KPUMIHAJIBHOI BIJMOBIIAJBLHOCTI 3a
CTBOPEHHSI TEPOPHUCTUYHOI TPYMH YU TEPOPUCTUYHOI opranizaiii 3a 4. 2 cr. 258-3
KK, xpiM 100pOBIIBLHOTO MOBIIOMJIEHHSI TPABOOXOPOHHOMY OpraHy Mpo BiANOBIAHY
TEPOPUCTUYHY [IAJBHICTb, CHOPHUSHHS 1i TPUINMHEHHIO a00 PO3KPUTTIO 3JIOUMHIB,
BUYMHEHHUX Y 3B’SI3KYy 13 CTBOPEHHSAM a00 NISUTBHICTIO Takoi IpyHH YW OpraHizamii
BKa3ye€TbCsl Ha BIJACYTHICTh y JAIIX OCOOM CKJIaay IHIIOrO 3JI0YMHY. SK BXe
3a3HAYaAIOCh, 11 00CTaBMHA HE MOKE BH3HABATHUCS YMOBOIO 3BIIBHEHHS, ajpKe il
BCTAHOBJICHHSI 3[IINCHIOETHCSI HA MOMEHT PO3TJISAY CHOpaBd TPO 3BUIBHEHHS, Yy
CYKYITHOCTI 3 1HIIIMMHU 0OCTaBUHAMHU, IEpeA0AUCHUMH Y 3a0X0UyBaJIbHIN HOPMI.

SIk micyMOK 3a3HauuMMO, 110 3a0X04yBaibHI HOpMH OcoOnuBoi yactuau KK

nepeadavyaroTh 3BUIBHEHHS 0COOHM BijJi KPUMIHAJIBHOI BIJIMOBIAQAIBHOCTI 32 HasBHOCTI
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nepenymoB Ta mifactaB BusHaueHux KK. BoHu yTBOpIOIOTH CaMOCTIMHMI 1HCTUTYT
320X0YYBaJIbHUX HOPM, CBOEPITHICTh SKOTO TOJSATAa€ Yy >KOPCTKOMY TMO€IHAHHI 3
NEeBHUM  3aKkiHYeHUM  3ioynHOM.  CycrnijpHa  KOPUCHICTH  IMO3UTHUBHOI
MOCTKPUMIHAJIBLHOT  TMOBEMIHKHM BU3HAYAETHCSA: a) MPUIMHCHHSIM  3JI0YUHHOI
MOBEIIHKK; 0) AOOPOBUILHUM TOBITOMJICHHSM MPO 3JIOYMH; B) CAMOBUKPUTTIM Yy
3JIOYMHI; T) BHUKPUTTSIM IHIIUX 0Ci0, BHHHUX Y BYHMHEHHI 3JI0YHUHY, 1)
HelTpami3alieo, MiHIMI3amielo a0o BIAMIKOAYBaHHSIM CYCHIIbHO-HEOE3MEUHUX
HaCIIJIKIB (M0JIaTKH, 300pH, 000B’A3KOBI IIaTeXi, (DIHAHCOBI CaHKIIIi, IICH] TOIIO); €)
BUJTYYEHHSIM 3 HEKOHTPOJIbOBAHOTO 00ITY MPEAMETIB 31 CHELlaIbHUM CTaTyCcoOM 00Iry
(HOCIiB IepaBHO1 TAEMHMUIIl, HAPKOTUYHUX 3acO0IB, ICUXOTPOITHUX PEUYOBHH, 30O,
OOMOBUX MPHUIACIB TOIO); €) 3arajJbHUM 1 CIEIaJbHUM 3all00iraHHSIM BUYHWHEHHIO
HOBUX 3JIOYMHIB; >K) BHUXOBHMM BIUIMBOM Ha IHJIUBIAyaJbHYy Ta CYCIUIbHY
MPaBOCBIIOMICTh 3 METOIO MTPO(PIITAKTUKU 3JI0UHHIB.

VY BITYM3HSHIA JOKTPUHI KPUMIHAJIBHOTO TpaBa BIACYTHA Kiacu]ikaiis
CrieliaJIbHUX BHUJIB 3BUIBHEHHS BiJ KpuMiHaibHOI BianoigaibHOCTi. O.B. Hanen
BHCJIOBHJIA CBOIO TIO3WINIO IIOJI0 TOAUTY CHEHIaJIbHUX BHJIIB 3BIJILHCHHS BIJ
KPUMIHAJIBHOI BIAMOBIAAJIBHOCTI 3a 3JI0YMHU B cdepl 00iry HapKOTHYHHMX 3acoOiB,
MICUXOTPOMTHUX PEYOBHUH, iX aHAJOriB a00 TpeKypcopiB. 30Kpema, CHpUMarO4H
kinacudikamiro B.M. PsOuyka, B OCHOBY 5IKOi MOKJIaJIEHO BUMOTY 3aKOHY IIIOJIO 3714l
npeaMeTy  3JI04MHY, BOHAa  BIJHOCUTh 3a3Hau€HI 3BUIBHEHHS JO  PI3HUX
kBamidikamiitHux rpyn. «Skmo 3BuTbHeHHs Ha mifactaBi 4.4 cr. 304 KK Ykpainu, -
3azHauae O.B. Hanmen, - He o00yMmoBJIeHE 37a4€l0 HApPKOTUYHUX 3ac00iB,
MICUXOTPOMHUX PEYOBHUH a00 iX aHAJIOTIB, TO 3BIIbHEHHS Ha miAcTaBl 4. 4 cT. 307 Ta u.
4 c1. 311 sxpa3 3ayexath BiJl TOTO, UM 371aj1a 0c00a HAPKOTUYHI 3aCO0HU, TICUXOTPOITHI
pPEYOBHHH, iX aHAIOTH ab0 TPEeKypcopH, IO OyiaM MNPEeIMETOM BYMHEHHS HEIO
3IIOYHHIBY.

Knacudikamii cnoemiaJbHUX BUIIB 3BUIBHEHHS, IO ICHYIOTh Yy Haylll,
rpyHTytoThes Ha KK P®. B Oco6auBiit yactuai KK P® napaxoye 20 cneriaabHUX
BUJIIB 3BUTHHEHHS, 1[0 BUKJIAJEHI Yy BUTJISAAl MPUMITOK J0 BIATOBIAHMX CTAaTed Ta

nepeadavyaroTh 00O0B’SI3KOBE 1 0O€3yMOBHE 3BUIBHEHHS OCOOM BIJ KpUMiHAIBHOT
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BIJIMOBIIATLHOCTI, SIKIIO y 11 AiIX HEMa€ IHIIOTO CKJIAAy 3JI0YMHY, y HACTYITHUX
BHMaKax: 1) «iHma ocoba, sika Oyna mocTaBieHa I 3arpo3y abo 3apaxena BT —
iH(pekIiero, Oya CBOEYacHO MOTMEpeKeHA MPO HASBHICTh Y BUHHOTO III€] XBOPOOH 1
J0OPOBUIFHO MOTOAMIIACS BYMHHUTHU Aii, [0 CTBOPUIIN 3arpo3y 3apa)keHHs (MpUMiTKa
70 cT. 122); 2) «ocoba 100pOoBUIHHO 3BIILHUJIA BUKPAJICHY JIIOAMHY (IIPUMITKA JIO CT.
126); 3) «ocoba, sika Brepile BUMHMIIA TOPTIBIIO JIFOAbMH, JOOPOBUIBHO 3BIIBHUIIA
MOTEPIIIOTO 1 CIpUsIIa PO3KPUTTIO BUMHEHOTO 3JI0UYMHY» (MpuMiTKa 10 cT. 127.1); 4)
«ocoba TOOPOBUILHO MOBIIOMIIIA MPO KOMEPIIHHUN MIAKYN OpPraHy, [0 Ma€ MpaBo
MOpPYLIYBaTH KPUMIHAJIBHY cropaBy» (mpumitka no cr. 204); 5) «ocoOa, mo Opana
y4acTh y HIATOTOBLI aKTy TEPOPHU3MY, CBOEYACHUM NONEPEKEHHSAM OPraHiB BIAIU
a00 1HIIMM [UISIXOM CHpPHsUIa TPUNHMHEHHIO BYMHEHHS aKTy TEPOpU3MY» (IIPUMITKA
no ct. 205); 6) «ocoba, ska chpusjga TEPOPUCTUYHIN [ISJIBHOCTI, CBOEYACHUM
MOBIJJOMJICHHSIM OpraHaM BJIaJid a00 IHIIUM IUISXOM CHpHUsIIA MOMEPEHKEHHIO YU
MPUITUHEHHIO 3JI0YMHY, KU BOHA (piHAHCYBaia Ta/ab0 BUYMHEHHIO SIKOTO CIIPHSLIIa»
(mpumitka a0 ct. 205.1); 7) «ocoba noO6pOBiILHO 200 3a BUMOTOIO BJIaJM 3BUIbLHUIIA
3aXOIUICHOTO0 3apy4yHuKa» (mpumiTtka 110 cT. 206); 8) «ocoba 10OPOBUIBHO MPUTTUHUIA
y4acTh B HE3aKOHHOMY 030po€HOMY (hopMyBaHHI Ta 371aja 30poroy» (MpUMITKa J0 CT.
208); 9) «ocoba mOOPOBIILHO MPUITMHHIA Yy4acTh y 3J0YMHHOMY 00 €IHAHHI
(370uMHHINA Opraxi3zailii), ab0 CTPYKTYpHOMY MiAPO3/iTi, IO 0 HEi BXOIUTH, a00
00’eiHaH1 Opra”i3aTopiB, KEPIBHUKIB UM 1HIIMX MPEICTABHUKIB OPraHI30BaHUX IpyM
Ta aKTUBHO CIPHsUIA PO3KPUTTIO UM MPUTTUHEHHIO IIHOTO 3JI0YMHY» (MPUMITKA IO CT.
210); 10) «ocoba moOpoBUIBLHO 3aajila 30pOr0, 1i OCHOBHI YacCTHHM, OOEMpHIAcH,
BUOYXOBI pEYOBMHU Ta BHOYXOBI MPUCTPOi; HE BHU3HAETHCS AOOPOBUIHHOIO 37a4a
3a3HAYEHUX MPEIMETIB MpU X BWIYYCHHI MpU 3aTPUMaHHI OCOOHM, a TaKOX TPH
MPOBA/KEHHI CINITYUX J1M 3 BUSBJICHHS 1 BUIyYeHHs» (mpumiTka 1o cr. 222); 11)
«ocoba JOOpOBUTBHO 371ajla BHUTOTOBJICHY HEHO 30poto, 1i OCHOBHI YacTHHH,
Ooempunacu, BUOyX0OBI PEUOBUHU Ta BUOYXOBI MPUCTPOI» (MpUMiTKa 10 CT. 223); 12)
«ocoba A00pOBUIBHO 3/1ajla HAPKOTHYHI 3acO0HW, TCHUXOTPOIHI PEUYOBHHM abo ix
aHaJIOTH Ta aKTUBHO CIIpUsija PO3KPUTTIO UM MOMEPEIKEHHIO 3JI0UHHIB, 110 MMOB’s13aH1

13 HE3aKOHHUM OOIrOM HApKOTHYHUX 3ac00iB, IMCUXOTPOMHUX PEUYOBUH abo ix
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aHAJIOT1B, BUKPHUTTIO OCi0, 10 iX BYMHIIIN, BUSIBJICHHIO MaifHa, 3100yTOTO 37T0YNHHUM
[UIIXOM; HE BU3HAETHCS JOOPOBUILHOIO 3/1a4a HAPKOTHYHUX 3aC001B, MICUXOTPOITHUX
pEYOBMH ab0 X aHAJIOTIB MpH iX BUJIYYEHHI IPHU 3aTpUMaHHI 0COOH, a TaKOX IPHU
MPOBAHKEHHI CIAYUX i 3 X BUSABICHHS 1 BUIyYeHHs» (mpumiTka 110 cT. 228); 13)
«oco0a, sKa BUYMHWIA JEPKaBHY 3pajly, HIMTIOHAX, HACUIBLHUIIBKE 3aXOIJICHHS BIAIU
a00 HaCWIBHHUIIbKE YTPUMAHHS BIJIaJM, SIKIIO BOHA JOOPOBUIBHMM 1 CBO€YACHHUM
MOBITOMJICHHSIM OpTaHaM BJIagud a00 I1HIIMM MIISXOM CIpHUsia TOMEPEIKCHHIO
MOJANIBIINOI IIKoaU iHTepecam Pociticekoi ®exepariii» (npumitka g0 cr. 275); 14)
«ocoba JT0OpOBUIPHO TPUIIMHWIIA YYacTb B EKCTPEMICTCHKOMY 00’ €IHaHHD»
(npumitka 10 cT. 282.1); 15) «ocoba n0OPOBUIBHO MPUIUHUIA YYaCTh Y AISIBHOCTI
rPOMaJICBKOT0 a00 peliriiHoro 0o0’€HaHHS YW IHIIOI OpraHizailii, CTOCOBHO SIKUX
CyIOM MPUMHATE PIIIEHHS, 0 HAOYJI0 YMHHOCTI, MpO JIKBiAaIi0 abo 3a00poHYy
JISUTBHOCT1 Y 3B’SI3KY 13 3/IIMCHEHHSIM €KCTPEMICTCHKOI MIsUIBHOCTI» (MIPUMITKA A0 CT.
282.2); 16) «ocoba 1OOpPOBUILHO TMOBIJIOMUJIA OpPraH, M0 Ma€ MPaBO MOPYIIUTH
KpUMIHAJIbHY CIIpaBy, PO JaBaHHs Xxabapay» (mpumitka 10 cT. 291); 17) «cBiIoK,
MOTEPIUINN, eKCTepT, CIeHialicT abo mepekianad JOoOpPOBUIHLHO MPHU MPOBAIKEHHI
Ti3HAaHHS, TTOTIEPETHHOTO CIIICTBA UM CYJAOBOTO PO3TIISAY 10 BUHECCHHSI BUPOKY 200
pIIICHHST CyJly 3asBWJIM MPO HEMPaBAMUBICTh JAHUX HUMH CBIJY€Hb, BUCHOBKIB a00
3aBi7IOMO HeBipHUU niepekaany (mpumitka g0 ct. 307 KK POD).

3anexxHo BiJ miAcTaB cherianbHoro 3uibHeHHsS O.1. Papor Bupaiise dotupu
PI3HOBUIM 3BUIBHCHHS B KPUMIHAJIBHOI BIANMOBIJAIbHOCTI 1) KOIM IS
3aCTOCYBaHHS 3BUIBHCHHS JOCTaTHHO (PAKTHUYHO MPUIHUHUTH BUMHIOBAHWHA 3JIOYWH,
AKUN IOPUIMYHO BXkKe € 3akiHueHuM (ct.cT. 208, 222, 223 KK P®); 2) xonu HasiBHI
aKTHBHI i1, III0 CBITYaTh MPO JIIHOBE KAsATTS 0COOH, SIKa BUMHIIIA 3JT0YMH (CT.CT. 126,
206, 296, 307 KK P®); 3) skmo akTHBHI Jii BUHHOTO MaJM CBOiM HACHIJAKOM
B1JIBEPHEHHS TO/I1 3JI0YMHY a00 BiIBEPHEHHS MOJAJBIIUX 30UTKIB PABOOXOPOHHUM
1HTEepecaM, 110 MOTJI O BinOyTHCA, SKOM HE BTPYTHIIMCS aKTUBHI CYCHUIbHO-KOPHCHI
nii BuHHOro (cr.cT. 205, 275); 4) sAKIIO HasBHI 0COOJMBI OOCTaBUHU BUHMHEHHS
3JIOYMHY, SIKI € €MHOI0, JOCTATHHOIO MMiJICTABOI0 3BITLHEHHS BiJl BIAMOBIMATBHOCTI

(ct. 291 KK P®). 3a 3MicCTOM MO3UTHUBHHUX IOCTKPUMIHAJILHUX BUYMHKIB A.B.

169



€HI0TBIIEBa BUOKPEMUJIA CIM PI3HOBUIIB CIIELIATBLHOTO 3BUIbHEHHS: 1) 10OpOBUIbHE
3BUTBHEHHS motepmiioro (ct.ct. 126, 127.1, 206 KK P®); 2) cnopusHHS
MOMEPE/HKEHHIO aKTy TEPOPU3MY, a TaKOX MMONEPEKEHHIO CIPUYUHIOBAHOT HUM
mkoau inTepecam Pociiicekoi @enepartii (cT. ct. 205, 205.1, 275, 276, 278 KK P®);
3) 1oOpoBUIbHE MPUMUHEHHS y4yacTi y GOpMyBaHHIX, OpTraHizalisax Ta 00’ €THaHHSAX,
BKa3aHUX Yy BH3HaueHMX cTarTsax (cr. cr. 208, 210, 282.1, 282.2 KK P®); 4)
n0OpOBUTbHA 37a4a MPEAMETIB, BKa3aHUX y BU3HAUCHUX CTATTSX (CT. cT. 208, 222,
223, 228 KK P®); 5) noOpoBuibHE TNOBIAOMIJICHHS TIPO BYMHEHE JISTHHS
KoMmreTeHTHOMY oprany (ct. ct. 204, 291, 307 KK P®); 6) cripusHHS PO3KPUTTIO
3nmounHy (cT. cr. 127.1, 210, 228 KK P®); 7) nmonepemkeHHs MOTEPHIIOro IMpo
HAsIBHICTh Y 0COOM XBOPOOHU 1 3rojia MOTEPHUIOr0 BUMHUTH i1, IO CTBOPUIIM 3arpo3y
3apaxkeHHs (ctT. 122 KK P®).

OcHoBoro knacudikaiii 3aoxouyBaibHUX HOpM OcoOmmBoi wactuHu KK
VYkpainu Mae ctat coliajibHa CIPSMOBaHICT, HOPM Ha BupimieHHs 3aBnanb KK. 3
UX TMO3WIIA Kiacudikalis ChemialbHUX BHAIB 3BUIBHEHHS BiJl KPUMIHAIBHOT
BIJINOBIIAJILHOCTI Ma€ HACTYNMHHUM BUTIISAI: 1) HOpMH, CHIPSAMOBAaHI Ha TPUIHUHEHHS
3JI0YMHY, CAMOBUKPUTTA 1 BUKPUTTS IHIIMX OCI0 BUHHMX y MOro BUMHEHHI, aKTUBHE
CIIPUSHHS PO3KPUTTIO 37104uHy (4. 2 ¢1. 111, 9. 2 c1. 114, 4. 2 cT. 255, 4. 2 cT. 258-3,
4. 6 ct. 260, u. 4 ct. 289, u. 4 cr. 309, u. 5 cr. 321, u. 3 cr. 369 KK); 2) HOpM™MH,
CIIPSIMOBaH1 Ha BUKJIIOUEHHS 3 OOITy MPEeaMETiB, 3ac001B, pEUOBHH, [0 CTAHOBIIATH
MiJBUIICHY CyCNUIbHY HeOe3neky (4. 3 cT. 263, u. 4 ct. 307, 4. 4 c1. 311, 4. 5 ct. 321
KK); 3) HopmHu, cripssMOBaH1 Ha MOBEPHEHHS MaifHa, 37100yTOT0 3JI0YMHHUM ILIIXOM,
a00 Ha BIJIIIKOYBaHHS 3aBAaHUX 30UTKIB (4. 3 cT. 175, 4. 4 cT1. 212, 9. 4 c1. 212-1, u.
4 ct. 289 KK). He oxommoerbes i€l knacudikamiero 4. 4 cr. 401 KK y 3B’s13ky 3
HEBU3HAYEHICTIO 3MICTY MTO3UTUBHO1 NOCTKPUMIHAIBHOI MOBEIHKH
BIMCHKOBOCITYKOOBIIS SIK TIJCTaBU 3BUILHEHHS 13 3aCTOCYBAHHSIM JI0 HOTO 3aXOIB,
nepeadaueHux JucnurmminapHuM cTaTyToM 30pOMHUX CUJT YKpaiHu.

2. 38inbHeHHA 2POMAOAHUHA YKpainu 8i0 KpUMIHANbHOI 8i0N08I0aNbHOCMI 3a
oepoicasry 3pady. 3BUIBHAETHCS BiJ KPUMIHAIBHOIT BIAMOBITATHHOCTI TPOMAISTHUH

YKpaTHH, SIKITO BIH HAa BUKOHAHHS 3J0YMHHOIO 3aBJaHHA 1HO3EeMHO] ACpKaBH,
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1HO3eMHOI Opraizaiii abo iX MpeACTaBHUKIB HISKUX il HE BUMHUB 1 JOOPOBLIHLHO
3asBUB OpraHaMm Jep:KaBHOI BJIagu MPO CBiMl 3B’A30K 3 HMMH Ta MPO OTPUMAaHe
3aBaaHHs (4. 2 ct. 111 KK). OcHOBHa CHpsSIMOBaHICTh 11i€i 3a0X0UyBajIbHOI HOPMHU
noJisirae 'y 3anoOiraHHi 3aBIaHHs IIKOAM HaWBAXKIMBIIIMM 00’€KTaM KpPUMiHAIbHO-
IIPaBOBOi OXOPOHHU: CYBEPCHITETY, TEPUTOPIATbHIN IITICHOCTI Ta HEJOTOPKAHHOCTI,
000pPOHO31aTHOCTI, JAepKaBHINM, EKOHOMIUHIN 4u 1HOpMaliiiHii Oe3neri Ykpaidu.

[lepenymoBH 3BUTRHEHHS 3a JEp)KaBHY 3pajy MarOTh MEBHI OCOOIHMBOCTI,
3YMOBJICHI 3MICTOBHUM XapaKTEPOM MO3UTHBHUX MOCTKPUMIHAIBHUX i ocobu. Ha
nymky FO.B. baymina, 4. 2 ct. 111 KK nepenbauae 3BUIBHEHHS HE 3a BCl (hopmu
nep>kaBHOI 3panu, nependoadeHi y 4. 1 cr. 111 KK, a nume 3a Ti, 110 moB’si3aHi 3
OTPUMAHHSM TPOMAJIITHUHOM YKpaiHM 3JI0YMHHOTO 3aBJaHHS 1HO3EMHOI JEp>KaBH,
1HO3€MHOI opradizanii abo ix mnpeactaBHukiB. Cepen anbTepHATUBHUX M1, IO
(bOopMyIOTh 00’€KTHBHY CTOPOHY JI€p>KaBHOI 3pajiu, 10 3a3HAYCHUX il HaJexaThb: a)
nepexiJi Ha CTOPOHY Bopora; 0) IIMUTYHCTBO Ta B) HAaJaHHS 1HO3EMHIM JepiKaBi,
1HO3eMHI opranizauii ado iX MpeICcTaBHUKaM JIONOMOTH B NPOBEIEHHI MHiAPUBHOI
JUSITBHOCTI MMPOTH Y KpaiHwu.

OTpuMmaHHS 3JJ0YMHHOTO 3aBJIaHHS 1HO3EMHOI Jep’KaBH, 1HO3EMHOI OpraHizarii
a00 X MPEJCTAaBHUKIB € 3araJIbHOI0 TMEPEyMOBOIO 3BIILHEHHS 3a OyJb-sK01 (hopmMu
nepxkaBHoi 3pagu. CTaliuM € pO3yMiHHA JEpKaBHOI 3paau y ¢opMi Mepexoay Ha
CTOpPOHY Bopora sik (I3UYHOTO TEPEXOJy, KOJU 3IIMCHIOEThCS Oe3mocepenHiit
CBioMUH 1 OakaHW Tepexiy Ha BOpokui OiK (Tepexin uepe3 Aep KaBHUN KOPIOH,
nepexiJi 10 Bopora yepes JiHio (POHTY, BCTYII 10 BOPOKUX BIMCHKOBUX (DOPMYBaHb,
y4yacTb y OOHOBUX [isIX TpoTH bBaTbKIBIIMHU TOIO), TaK 1 IHTEJIEKTYaJIbHOTO
nepexoay (HagaHHS PI3HOMAHITHOI JOTIOMOTH BOPOTY TiJ] 4ac BiifHUM a00 30poitHOTO
KOH(DJIIKTY — 3roja MOBIIOMIIATH MPO PO3TAIIyBAaHHS BIMCHKOBUX YacCTHH, iX
YUCJICHHICTh Ta O30pOEHHS, YKPUBATH BOPOXKMX areHTiB, MEPEUTH 10 WHOTO
BIMCHKOBUX 4M KapajdbHUX (POpMyBaHb TOIIO). B miTeparypi BUCIOBICHO Pi3HI JYMKH
11010 3BIJILHEHHS BiJl BIATOBIJAIBLHOCTI 32 YMOB MEPEXOy Ha CTOpPOHY Bopora. Tak
BBA)XAIOTh, MO Tpebda BCTAHOBHUTH, YW Mepemdadac 11 ¢opMa Jep>KaBHOI 3paju

HaJaHHS 1HO3EMHOIO JIep>KaBOI0, 1HO3EMHOIO OpraHizaliero abo iX npeacTaBHUKaAMU
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3JIOYMHHOTO 3aBJIaHHS TPOMAJTHUHOBI YKpPaiHH, a/Ke BiJl IIbOTO 3aJICKUTh, Y1 MOXKE
Oyt 1s ¢opma nepKaBHOI 3pagu  TEPEAyMOBOIO HOTO 3BIILHEHHS Bij
BianmoBiganbHOCTI 32 4. 2 ¢T. 111 KK. OtpuMaru 35104nHHEe 3aBIaHHS MOXIMBO SK 3a
BJIACHOIO 1HINIATUBOIO, SKIIO TPOMAISHUH YKpaiHW NPOMOHYE CBOI «IOCITYTH»
1HO3eMHIN JepkaBl, 1HO3eMHINH opraHizaiii abo iX mpeACTaBHMKaM, TakK 1 3a
mpono3ullielo 3a3HadeHux cy0’ektiB. M.I. XaBpoHIOK 00CTOIOE TOYKY 30py, IO
IrPOMaJIIHUH, KU BYMHUB JEp>KaBHY 3pajy 3a BJIAcHOIO IHIIIaTHBOWO, 0e3
BIIMIOBITHOTO 3aBAaHHS, Ma€ MPUTATATUCS 10 BiamoBimambHocTi 32 4. 1 cr. 111 KK i1
y. 2 ct. 111 KK Ha Takoro rpomaassHiHa HE MOLIUPIOETHCSA, OCKUIBKH BIIACYTHS
HeoOXiJAHa IJi1 IbOrO IMepeayMoBa. 3 UM CKJIQJAHO Toroautucs. HemocnigoBHUM
BUTJISIZA€ 3BUIBHEHHS BiJ BIJMOBIJAIBHOCTI TIIBKU THX, XTO OTPUMAB 3JIOYMHHE
3aBJaHHSI 3a MPOMO3UIIEI0 1HO3EMHOI JIep»KaBH, 1HO3eMHOi opraHizamii abo ix
MPEJICTaBHUKIB, Ta BIJIMOBIIATA y TAKOMY 3BUJIbHEHHI TUM TpoMajsHaM YKpaiHu, sKi
3a BJIACHOIO 1HII[IATUBOIO MIILJIM Ha CHIBIIPAIIO 13 BOPOrOM, ajie 3a AKUXOCh MPUYHH
KOJIHUX 3JIOYMHHUX i HE BUMHUIM 1 JOOPOBUIBHO 3asiBUJIM OpraHaM Jep>KaBHOI
BIIaM TPO CBIA 3B’S30K 3 HUMH Ta Tpo oTpumane 3aBhaHHs. [Ipasumit ILIL.
MuxaiieHko B TOMY, 110 TIEpEXiJl Ha CTOPOHY BOPOra SIK 3a BJIACHOI 1HII1aTUBH, TaK 1
3a MPOMO3UIIIEI0 1HO3EMHOI PO3BIJIKH, Mependayac BCTAHOBIICHHS 0€3MOCepeaHbOrO
KOHTaKTy 3 BOpPOXHMHU TpefcTaBHMKamMu. Ha Ham mornsa, CTUMYJTIOBaHHS
MPUIUHEHHS OCOOJIMBO TSKKOTO 3JIOYMHY TPOTH OCHOB HAI[IOHAJIBHOI Oe3MeKu
VYkpaiHu, cOpsIMOBaHICTh Ha 3amo0iraHHs IIKIAJUBAM HACHiKaM CYBEpEHITETY,
TEpUTOpIaATbHIA IUIICHOCTI Ta HEIOTOPKAHHOCTI, OOOPOHO3JATHOCTI, ACP)KaBHIM,
EKOHOMIYHIN uu 1H(opmamiiiHiid Oe3neni YKpaiHM 3YMOBIIOE YHIBEpCAIbHUIMA
XapaKkTep I€l 3a0X0UYyBaJIbHOI HOPMH, [is SKOi HE MOXKE IMITYYHO OOMEXYBaTHUCHh
MOPAJIbHO-€TUMHUMH MIpKYBaHHSIMU 1HILIFOBAHHS 3JI0YMHHOT A1SUIBHOCTI.

JIJisi IIMUTYHCTBA XapaKTEpHOI € mepefada abo 30upaHHS BIJOMOCTEH, IO
CTaHOBJISITH JIEP)KaBHY TA€MHUIIO, 32 OTPHUMAaHUM 3JI0YMHHUM 3aBAaHHsIM. [Ipore,
JuIIe OTPUMaHHs 3aBAaHHSA 1 3roja Ha HOro BUKOHaHHA 0e€3 «mepedadi ado
30upaHHs» HE YTBOPIOE 3aKIHYEHOTO INMHUTYHCTBA, @ MOBAa MOK€ WTH JHIIE PO

roTyBaHHA A0 BYHMHCHHA LbBOTO 3JI0OYHUHY. ﬂKHlO HaJlaHHA 3roau IIpo cniBnpaqu 13
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BOPOTOM PO3IJIAIaTH SK TOTYBaHHS JO JCPXKABHOI 3paau, TO CHi TIATH BUCHOBKY,
110 Taki Jii He CTBOPIOIOTH 3arpo3u 00’extam oxoponu 4. 1 ct. 111 KK.

Jlep>kaBHa 3paja MOJsArae TaKoXK y HaJaHHI 1HO3EMHIM JieprKaBi, 1HO3EMHIM
opraizaiii abo iX mpeacTaBHUKaM JOMOMOTH Yy MPOBEACHHI MiJPUBHOI JiSUTBHOCTI
npotu Ykpainu. Mae pamito I1.C. MaTumeBcbkuii y TOMy, IIO MO CyTI BOHa €
3arajibHoOI (OpMOIO JIepKaBHOI 3paau, a mepexiag Ha Oik Bopora i1 IIIMUTYHCTBO,
Ha3BaHI OKPEMO B TEKCTi CTaTTi, € i OUIbII MOMKUPEHUMH PI3HOBHJAMH, & TOMY LIS
dhopma JieprKaBHOI 3pajid Ma€e MICIIEe JIMIIE TO1, KOJIM BIJICYTHI O3HAKH i1 KOHKPETHUX
pi3HOBHIB. Jlomomora y mpoOBEAECHHI MIAPUBHOI AISUIBHOCTI MPOTH YKpaiHU MOXKE
OyTH y BUIJISIAL 3MIHM CUCTEMH BUILIUX OPraHiB JEP:KaBHOI BIald HEKOHCTUTYLIMHUM
[UISIXOM, BTPYYaHHI Yy 3O0BHIIIHIO MOJITHUKY YKpaiHh, BTpPy4YaHHI y BHYTPIIIHIO
MOJIITHKY JIep>KaBU TOILO.

[lincraBoro 3BIIBHEHHS MPHU JIEpKaBHIA 3pajil BUCTYNAIOTh y CYKYITHOCTI JB1
CYCIUIBHO-KOPUCHI J1i TpomaasHuHA YKpaiHnu: 1) HEBUMHEHHS HAa BHUKOHAHHS
3JIOYMHHOTO 3aBJaHHSA 1HO3EMHOI JIep»KaBH, 1HO3EMHOI opraHizamii abo ix
MPEACTaBHUKIB KOJAHUX Jii; 2) moOpoBiibHA 3asiBa opraHam Jep>KaBHOI BIAIU PO
CBIl 3B’A30K 3 1HO3EMHOIO [IepXKaBOI, 1HO3EMHOK oOpraHizaiiero abo 3 ix
MpeACTaBHUKAaMU Ta Tpo oTpuMaHe 3aBnaHHs. [lepma mijncraBa mependbayae
MPUNUHEHHSI TOTYBAaHHS 1O JEPKaBHOI 3pajy, a TaKOX IMOBHY O€3isTIbHICTH I10
BUKOHAHHIO OTPUMAHOTO 3JI0YMHHOTO 3aBJaHHA. BoHa Mae 0araTo CHIIBHOTO 13
J0OPOBUIFHOIO BIIMOBOIO BiJl HE3aKIHYEHOrO 3JI04MHY. Jpyra mifcraBa mojsrae y
CaMOBHUKPHUTTI JCpKaBHOI 3paju, MO0 POOWUTH MOMAJBIIC BUKOHAHHS 3JIOYMHHOTO
3aBJaHHs He3aiicHeHHUM. Ocoba HOOpOBIIBLHO 3asBisi€ OpraHaM Jep KaBHOI BIaJu
PO 3B’SI30K 3 1HO3EMHOIO JIep)KaBOIO, 1HO3EMHOIO Opradizamiero abo 3 ix
MPEJACTaBHUKAMH Ta MPO OTPHMaHE 3aBIAaHHSA. AJpecaToM 3asBU BUCTYIAE MIUPOKE
KOJIO OpTaHiB JEP>KaBHOI BJIaJId, MICIIEBOTO CAMOBPSTyBaHHS, CY/IOBI, TUIJIOMATHYHI
1 KOHCYJbChKI yCTaHOBM YKpaiHW, BTIM, TIepIl 3a BCe, 1€ KOMIIETCHTHI
PaBOOXOPOHHI OpraHu, IO MalOTh MPABO MOPYIIYBaTH KPUMIHAJIBHY CIpaBy 3a

BUMHEHHS 3a3HaueHuX 3104uHiB (4. 3 cT. 112 KIIK).
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[IpaBHUKK HE BUKIIOYAIOTh MOXKJIMBOCTI KOHKYPEHLI HOPM Mpo TOOPOBUIbHY
BIJIMOBY Ta CIICIliaJIbHE 3BUIBHEHHS 3a JepkaBHY 3paxy [95, c.212-213]. Tak, [O.B.
baynin BBakae, 10 BpPaxOBYIOUM BEJIUKHH CTYIIHb CYCHUIBHOT HEO0E3MeYHOCTI
nepeabaueHoro 4. 1 ct. 111 37m0unHy, 3aKOHOAABEIh CICHIATLHO TEPen0adnB IS
ocoOu 3BUILHEHHs BijJ BIAMOBIJAIBHOCTI JIMIIE y BHUMIAAKY, KOJM BOHAa HE MPOCTO
BIIMOBHJIACS BiJl BUMHEHHs TaKUX JIiM, a 1 Hajaa BIAMOBIAHY 1H(pOpMAIli0 OpraHam
JepKaBHOI BJIAJIH, 1110 MOXE JOMOMOITH IM Y PO3KPHUTTI 3I0YMHHOI A1ISITHHOCTI 1HIIUX
ocib, TOMy B JaHOMY BHUIAJKy ocoba Moxke OyTH 3BUIbHEHA BIJ KPUMIHAIBHOL
BiANOBIIaIbHOCTI aumie Ha miactaBl 4. 2 cr. 111 KK. Ilo-iHmomMy Bupimye ue
nutaHHsa M.]1. XaBpOHIOK, CTBEPAKYIOUH, SKIIO TPOMAIIHUH Y KpaiHU, BCTAaHOBUBIIN
3B’S30K 1 OTPHUMABIIM BIAMOBIJHE 3JOYMHHE 3aBJIaHHS, HE BYMHUB HIAKUX JIHA 1
TOOpPOBUIBHO BIJIMOBHUBCS BiJl ITPOJIOBXKEHHSI CBOIO HAMipy, TO - HE3aJEkKHO Blj TOTO,
3as1BMB BIH OpraHaMm JEep>KaBHOI BJaJM MPO BKa3aHUH 3B’s130K a00 HE 3pOOUB I[OTO, -
IIJICTaB JIsl MPUTSTHEHHS MOT0 IO KpUMIHAIBHOI BiAMOBIAIBLHOCTI 3a cT. 111 Hemae
(3rigHo 31 cT. 17 crpaBa mae 0ytu 3akpuTta 3a 1. 2 c1. 6 KIIK). Ilepmia Touka 30py, Ha
Hall TOTJIsiA, € OUIbII OOIPYHTOBAHOIO, OCKUIBKH HAETHCS MPO MPIOPUTETHY IO
crieliaJIbHOT HOPMHU MPO 3BIILHEHHS BiJl KPUMIHAJIBHOI BIATOBIIAILHOCTI. BUKOHAaHHS
Bcix BuUMor, mependayeHux y 4. 2 cr. 111 KK, o3nauae OGe3yMOBHE 3BIIbHCHHS
rpoMajisiHiHA YKpaiHW BiJ] KPUMIHAIBHOI BiJIMOBIAIBLHOCTI, HABITh 32 HASBHOCTI Y
Horo misx ckiany iHmoro 3mounHy. Binrak, momoxkenHs 4. 2 ct. 111 KK € Ginbim
CIpPUATIMBUMH, HDK 3BUTbHeHHS 3a cT. 17 KK. Benukuit crymine cycnijabHOI
HEOE3MEeYHOCTI JEep>KaBHOI 3paJl NPUCYTHIA HaBITh Yy 19X 3 TOTYBaHHS A0 ii
BUYMHCHHS, TOMY 3aKOHOJABCIb BBaXKa€ 3a JOIUIBHE IMO3HAYUTH Yy CYKYIHOCTI
HEBUYMHCHHS HISIKUX J1ii HA BUKOHAHHS 3JIOYMHHOTO 3aBJIaHHS Ta JOOPOBIILHOI 3asBU
Mpo CBiMl 3B’S30K 3 1HO3EMHOIO JIEP>KaBOIO, 1HO3EMHOIO OpraHizaiiero abo ix
MpEeJACTaBHUKAMH Ta TIPO OTPUMAaHE BiJ] HUX 3aBIaHHS.

3sinvrenns inozemys abo ocobu 6e3 2pomMadsHCmea 8i0 KPUMIHAAbHOL
8I0N0BIOANLHOCMI 3a WNUSYHCMB0. 3BUTLHSAETHCS BiJl KPUMIHAIBHOI BIAMOBIAIBHOCTI
ocoba, sKka MPUNUHWIA TiSJIBHICTD, Nepe10aueHy YacCTUHOIO MEpIIOo0 IIi€i CTaTTi, Ta

JTOOpPOBUIBHO TIOBIIOMUJIA OPraHU JIEPXKABHOI BJIay MPO BUYMHEHE, SKIIO BHACIIJIOK
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[[FOTO 1 BXKUTHX 3aX0/11B OyJIO BiIBEPHEHO 3aMOIIsTHHS MIKOIU 1HTepecaM YKpaiHu (4.
2 ct. 114 KK). HlnuryscTBo mojsirae y nepenadi abo 30upaHH1 3 METOIO Iepenadi
1HO3eMHIN JeprkaBi, 1HO3eMHIN opraHizaili abo iX mpeACTaBHUKAM B1JOMOCTEH, 110
CTaHOBJIATH JIEPKaBHY TAEMHHIIIO, SIKIIO Il A1l BUYMHEHI 1HO3eMIeM abo 0coboro 6e3
rpomasHceTBa (4. 1 cr. 114 KK).

IlepenymoBol0 3BUIbHEHHS 1HO3eMIT a00 ocobu ©0€3 TpoMaAsHCTBA €
BUMHCHHS: a) Tepeaadi I1HO3EMHIM JAepikaBi, 1HO3EMHINM opraHizamii abo ix
IpEJICTABHUKAM BIJIOMOCTEH, 110 CTAHOBIIATH JEP>KaBHY TA€MHUIIO; 0) 30upaHHS 3
METOIO Mepeayl 1HO3EMHIN JepkaBl, IHO3EMHIM opraHizaiii ado iX MpeACTaBHUKAM
BIJIOMOCTEH, IO CTAHOBJATH JAEp>KaBHy TaeMHHUL0. I[lincraBa 3BUIBHEHHS 3a
IIMUTYHCTBO BKJIIOYA€ CYKYITHO JBI 0OCTaBMHU: 1) MPUNUHEHHS 3JI0YMHHOL
JISIBHOCTI 13 Tepenadl 1 30MpaHHsS BIJOMOCTEW, IO CTAaHOBISATH JIEPKABHY
Ta€EMHUIIIO, Ta JOOPOBUIbHE IMOBIJIOMJICHHS MPO BYMHEHE;, 2) BHACIIAOK LBOTO 1
BXKUTUX 3axX0JliB OyJIO BIJIBEPHEHO 3aMoisSHHA IIKOAW iHTepecam Ykpainu. [lepina
MIJCTaBa 3BUIBHEHHS 3a IIMUTYHCTBO TOJATaE y OE€3MISUIbHOCTI - NPUIUHEHH]
nepeaadi 1HO3E€MHIM JepiKaBi, 1HO3E€MHINM opraHizamii abo iX MpeAcTaBHUKAM
B1JIOMOCTE, 1110 CTAHOBJIATH JIEP>KABHY TAEMHHIIIO, 00 30MpaHH1 TAKUX B1IOMOCTEM 3
METOI0 Tepenaul iX 3a3HadeHuM ajapecataM. OOIPYHTOBAHOIO € TO3MIIS, IO
MPUNUHUTH TaKy AISUTBHICTh MOXHA JIMIIE y JBOX BHIAKax: 1) SIKIIO0 3a3Ha4YeHa
JUSJIBHICTh BXKE Majia MICIle 1 1€ TUIAHYBaJIOCs 31MCHIOBATH i1 MPOTATOM IMEBHOTO
gacy 1 2) KMo nepeaadya 4u 30UpaHHs BITOMOCTEH BKE 3aKIHUMIIUCS, HAIPUKIIAT, 32
YMOBHM iX OJIHOpa3oBoro xapakrepy. Jlpyra ckmagoBa 3BUIBHEHHS oOcCoOU 3a
HIMUTYHCTBO Mependayvae, 10 B pe3yibTaTl MO3UTHUBHUX MOCTKPUMIHAIBHUX IiH 1
BXKUTHX 3aXO0JiB OYyJI0 BiJBEpHEHE 3aMOISHHS IIKOJIW 1HTepecam YKpaiHu. 3TiIHO 3
nm. 3) 1 4) ct. 24 3akony Ykpainu Bif 25 Oepesnst 1992 p. «IIpo Cnyx0y 6e3neku
VYkpainn», BOHa 3000B’s3aHa BUSBISATH, MPUIAHATA Ta PO3KPUBATH  3JIOYMHH,
PO3CIITyBaHHs SAKUX BIIHECEHO 3aKOHOMABCTBOM 10 kommerteHiii CBY; mpoBoautu
JI3HAHHSA 1 CJIJICTBO y LMX CIIpaBax; PO3IIYKyBaTH OCI0, SKI MEPEXOBYHOTHCS Yy
3B’A3KY 13 BUMHEHHSM 3a3HAYCHHX 3JI0UMHIB;, 3JIACHIOBATH KOHTPPO3BiAyBalbHI

3ax0an 3 MCTOIO IONCPCIKCHHSA, BHUABJICHHA, IIPUIIMHCHHA 1 PO3KPUTTA 6YIH>-}IKI/IX
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dbopM  pO3BIAYBATBHO-MIIPUBHOI MIAIBHOCTI MNPOTH YKpaiHu. Y 3B’S3Ky 3
00OB’SI3KOBUM BIJIBEPHEHHSIM 3arOJISHHS IIKOIW 1HTepecamM YKpaiHu HeaOusKoro
3Ha4YCHHs HaOyBa€ CBOE€YACHICTh 1 MOBHOTA iH(opMmallii HagaHoi iHO3eMileM abo
ocoboro 0e3 rpomansHcTBa. lllnuryHu pans  3BUIBHEHHS Bil KpUMIHAJIBHOI
BIJIMOBIAAJIBHOCTI TOBHWHHI CBOE€YACHO 1 B IIOBHOMY OO0OCS31 HaaaTH BIIOMY iM
iHpopMalliro 1oA0 BUMHECHUX HUMHU 1A, a BIAMOBIAHI NMPABOOXOPOHHI OpraHu, B
CBOIO Yepry, BXKWTH JOCTaTHIA KOMILJIEKC OTEPAaTUBHO-PO3IIYKOBUX 3aXOiB, 00
BIIBEPHYTH 3allOIsSHHS IIKOJM IHTepecaM YKpaiHH, sKka Moke OyTH CIpHYMHEHa
IIITUTYHCHKOIO TiSUTBHICTIO.

36invbHeHHA 810 KPUMIHAILHOI BION0BIOAILHOCMI KepiBHUKA NIONpUEMCmad,
ycemanosu abo opeawnizayii 3a Hesuniamy 3apooimHoi niamu, CMuneHoii, neucii uu
iHwoi ycmanosnenux 3axonom eunjiamu epomaoanam. Ocoba 3BUTBHIETBCS Bif
KpPUMIHAJBHOI  BIAMOBIAAIBHOCTI, SKIIO JO NPHUTATHEHHA [0 KpUMIHAIBHOT
BIIMOBIAILHOCTI HEIO 3J1MCHEHO BUILIATY 3apOOITHOI IJIaTH, CTHIEHIIT, TeHCli uu
1HIIIOT BCTAHOBJIEHO1 3aKOHOM Buruiatu rpomaasHaM (4. 3 ct. 175 KK). ComianbHo-
IIpaBoOBa CIPSAMOBAHICTh IIOT'0 3a0X0UYBAJILHOTO MPHUITUCY HOCUTH B1THOBIIFOBAJIbHUI
(koMmmeHcaliinuii) xapaktep. I[lopyieni Oe3miaCTaBHOK HEBUILIATOK 3apoOiTHOI
IJIaTH, CTUIEH[Ii, TIeHCIl YK 1HIIOT YCTAHOBJICHOI 3aKOHOM BHILIATH TPOMAJISTHAM,
CYCH1JIbHI BIJIHOCHUHH B1JTHOBIIIOIOTBHCS XOY 1 3aIi3HIION0, ajieé TOBHOK KOMITCHCAITIEI0
3a3HAaYE€HUX BHUILIAT.

3a maHUMH CyAOBOI CTaTHUCTUKH, CKaxiMo, y 2005 p. cyan Ykpainu 3acyaunu
3a cr. 175 KK 284 ocobu, mo Ha 6,3 % wmenme Hik y 2004 p. (303 ocobm).
Haiibinpiie 3a 1mi€ro crarrero 3acypkeHo ocid B oOmactsax: JIbBIBCBKIM — 495,
Honenpkiii — 26, J{nimponeTpoBebkiii — 23, Teprnoninberkiit — 19, XapkiBcbkiii — 16,
3anopizbkiii — 15. IlepenyMoBOI0O 3BUIBHEHHS BHHHOTO Y HEBHILIATI 3apoOITHOI
MJIaTH, CTHIMEH/Ii, MEeHCIT YM I1HIIMX YCTAaHOBJIICHUX 3aKOHOM BHIUIAT € BUUHCHHS
3mouMHIB, nepeadavenux 4. 1 ta 4. 2 ct. 175 KK. B 4. 1 ct. 175 nepenbaueno
BIJIMOBIAQIBHICTh 3a O€3I11JICTABHY HEBUIUIATY 3apOOITHOI IJIaTH, CTUIEHIi, MeHCil
9H 1HIIIOT YCTAHOBJIEHOT 3aKOHOM BUIUIATH TPOMAJsTHaM OUIbIIE HIK 32 OUH MICSIIb,

BUYMHEHY YMHCHO KEPIBHUKOM IAMPUEMCTBA, YCTAHOBH a00 OpraHizailii He3aJexHO
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Bil opmu BracHOCTI. SIKIIO X 3a3HayeHe OyJI0 BUMHEHE BHACIIJIOK HEULIHOBOTO
BUKOPWCTAHHS KOIITIB, NMPHW3HAYCHUX JJIs BHUIUIATH 3apOOITHOI IUIATH, CTUIICHIII,
NEHCIT Ta IHIIMX BCTAaHOBJICHUX 3aKOHOM BHIUIAT, TO BIAMOBIAAJIbHICTh HACTAE 3a 4. 2
ct. 175 KK.

besmigcTaBHICTh  HEBUIUIAaTH  BU3HAYAETHhCS  JIBOMA OOCTaBUHamMu: 1)
IOpUJIMYHUMH T1JICTAaBaMM JUISl BUILIATH 3apoOITHOI IIaTH, CTUIEHMI, NeHCIi 4u
IHIIMX YCTAHOBJICHUX 3aKOHOM BHIUIAT; 2) peajdbHOI0 MOXIIMBICTIO 3IIHCHUTU
3a3HA4YCH1 BUILUIATH B YCTAHOBJIECHI CTPOKH. BiCyTHICTH OJiHI€T 4M 000X OOCTaBUH
YHEMOKJIMBIIIOE KPUMIHAIBHY BIANOBIAQIBbHICTE. Hanpukiana, BiapaxyBaHHSI YaCTUHU
JI0OXOJIy BHACIIJOK 3aKOHHOTO MOKPUTTS 30UTKIB HIANPUEMCTBA, HA SKOMY MPAIIO€
pPOOITHUK, CBITYUTH NPO BIACYTHICTh IOPUIUYHUX IM1JICTaB BUIUIATH, a HETMOBHE
(1HaHCYBaHHs MIANPUEMCTBA JEPXKABHOI a00 KOMYHaJIbHOI BJIACHOCTI 32 PaxyHOK
BIJIMOBIJIHOTO OIO/DKETY — MPO peaibHy MOMIJIMUBICT 3JIHCHUTH 111 BUIUIATH. SIKIIO y
4. 1 ct. 175 KK 3710unHHE ISHHS XapaKTepU3yeThCs TOBHOIO O€3/IisUIbHICTIO, TO Y Y.
2 c1. 175 6e3a1abHICTh OA0 3A1MCHEHHS 3aKOHHUX BUILUIAT LIE M CYIPOBOIKYETHCS
HEILJTbOBUM BUKOPUCTAHHSM 3a3HAUYEHUX KOIIITIB.

[TincTaBoro 3BUILHEHHS € 31ACHEHHS KEPIBHUKOM MIiAMPUEMCTBA, YCTaHOBU
abo opranizalii, He3aJeXHO BiJ (OpPMU BIIACHOCTI, BUILIATH 3apoOITHOI ILJIaTH,
CTUIICH/IIi, TIeHCII YW 1HIIOI BCTAHOBJICHOI 3aKOHOM BHILIATH TPOMAJISIHAM [0
NIPUTATHEHHS OO 10 KpMMiHANBHOI BimmoBimanmeHOCTi. nerhcs mpo moBHe i
0e3yMOBHE TIOTalleHHs 3a00proBaHOCTI MO BWIUIATI 3apOOITHOI IJIATH, CTHICHIIT,
MeHCli YW 1HIIOI BCTAHOBJICHOI 3aKOHOM BHIUIATH rpomaiasHaM. llo3uTuBHa
MOCTKpUMIHAJIbHA TOBEJIHKAa KEepIBHUKAa 3 TMOrameHHs 3a00proBaHOCTI Mae
3MIMCHUTHCS CBO€YACHO, TOOTO <«JI0 TPUTATHEHHS WOro J0 KPUMIHAIBHOI
BUIMOBIJAIBHOCTI». B  y3arajbHeHHI CyIOBOi TMPaKTUKA PO3MVISIAY  CyJIamMu
KPUMIHAJIBHUX CITPaB PO HEBUILIATY 3apOOITHOI MJIaTH, CTUIICH T, TIEHCIA Y1 1HIITUX
YCTaHOBJICHUX 3aKOHOM BUILJIAT 3a3HAYAETHCSI, 110 MPUTATHEHHS 0 BIAMOBITAIEHOCTI
MOXJIMBE 3 MOMEHTY MpeJ sBJICHHS 0co01 OOBHHYBadeHHs. BTiM, K JOCHITHUKH
KPUMIHAJIBHOTO TpaBa, TaKk 1 CylOBa MPaKTUKa MPUIYCKAIOTHCS Yy LbOMY MHTAaHHI

nomuiiok. B.I. IlaBnukiBChkuli BBaXkae, 110 MPUTITHEHHS OCOOM /10 KPUMIHAIBHOL
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BIJIMOBIAAILHOCTI Ma€ MiCIle 3 MOMEHTY BHHECEHHsSI OOBUHYBAJIbHOTO BHPOKY CYIY.
Tax, JIynpkuit Mi>kpallOHHUN CyZT TOCTaHOBOIO Big 25 Gepesns 2004 p. 3BUTLHUB Bij
KpUMiHaJIBHO1 BiAMOBiAaIbHOCTI Ha miAcTasi 4. 3 cr. 175 KK gupekropa npuBaTHOI
¢bipmu I'., axuit npotsarom 2002-2003 pp. He MIaTUB HpaiiBHUKaM QipMu 3apoOiTHY
miaty, 3abopryBaBimu 12 tuc. 600 rpu. [Ipu mpomy cya He BpaxyBaB, IO
3a00proBaHiICTh 13 3apo0iTHOI TIaTh I'. moracuB Mmicis HampaBJEHHS CHpPaBH 010
HBOTO B CyJ 3 OOBHHYBAJIbHMM BHCHOBKOM. CrpaBy Oyio Oe€3ITiICTaBHO 3aKPHUTO
srimo cT. 48 KK 1 cr. 7 KIIK. Jlesxi cyau 3akpuBajiu CHpaBd W y BHUNAIKAX
noramieHHs1 3a00proBaHOCTI Ha CTaAil po3risiay cipaBu B cyai. Taka npaktuka BCY
BH3HaHA XUOHOIO.

3sinbHenHs 0cobu 8i0 KpUMIHALHOL 8I0N0BIOAILHOCMI 3a YXUNEHHS 810 Cniamu
nooamkis, 300pie, iHwux 0008'13xo06ux niamedxcie. Ocoba, sKa BHOeplIE BUYMHUIIA
TUSIHHS, TIepeadadeHi 4acTUHOIO TEPIIOI0 Ta JIPYTo0 IT€l CTATTi, 3BUIBHAETHCS BiJ
KpPUMIHAJBHOI BIAMOBIIAIBLHOCTI, SKIIO BOHA JO NPUTITHEHHS [0 KPUMIHAJIBHOI
BIIMOBIJATBHOCT] CILJIaTWJIa TOJATKH, 300pu (OOOB'A3KOBI IIaTEXi), a TaKOXK
BIJIIIKOyBaJIa IIKOJY, 3aBAaHy Jep’kaBl iX HECBOE€YaCHOIO crjiaTor ((piHaHCOBI
caHkiii, mens) (4. 4 cr. 212 KK).

[TepeaymMoBoOtO 3BITLHEHHSI BUHHOTO B YXHJICHHI BiJ CIUIaTH TOJATKIB, 300piB,
IHITMX OOOB’SI3KOBUX IUIATEXKIB € BIEpIIC BUMHEHE YMHUCHE YXWJICHHS BiJ CIUIaTU
MO/ATKiB, 300piB (000B’A3KOBUX MJIATEXIB), 110 BXOJATh B CUCTEMY OINOJATKYBaHHS,
3aMpOBaKEHUX Y BCTAHOBJICHOMY 3aKOHOM TOPSIKY, BUMHEHE CIIYKOOBOIO 0COOO0I0
MIIIPUEMCTBA, YCTAaHOBH, OpraHi3allii, He3aJexHo BiJ (GOpMH BIACHOCTI 200 0c00010,
10 3aiiMa€ThCsl MANMPUEMHHUIIBKOIO MISUTBHICTIO 0€3 CTBOPEHHS HOPUIAMYHOI 0COOU Yu
OyAb-sIKOIO 1HIIOI0 0C000I0, sika 3000B’s3aHa iX CIUTAYyBaTH, SIKIIO LI JISHHS
npu3Beau 10 (aKTUYHOTO HEHAIXO/KEHHS 0 OIOKETIB UM JIEp)KaBHUX IIJTLOBUX
(GOoHAIB KOIITIB Yy 3HAYHUX po3Mipax (4. 1 cT. 212), abo Ti cami isHHS, BYMHEHI 32
MOTIEPETHHOI0 3MOBOIO TPYMOIO 0ci0, SKIIO BOHU TPU3BETH 10 (PAKTUYHOTO
HEHAJIXO/DKEHHS 10 OFOKETIB YW JIep)KaBHUX LUIBOBUX (DOHIIIB KOIITIB Y BEIHUKUX

po3mipax (4. 2 cT. 212).
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VYXwieHHs BiJ CIUIATH TOAATKIB, SK 3J0YMH 13 MaTepiaIbHUM CKJIAJIOM,
XapaKTepHU3y€eThes: 1) yMUCHUMH [iSMH TI0 yXWJEHHIO BiJl CIUIATH TOJATKIB; 2)
(haKTHYHUM HEHAIXOJKEHHSIM JI0 OFOIKETIB UM JIep)KaBHUX IIJILOBUX (POH]IIB KOIIITIB
y 3HAYHUX po3Mipax; 3) MPUYMHHUM 3B’SI3KOM MK YXHJICHHSM Ta HEHAJIXO/KCHHSIM
BIJIMOBIAHUX KOINTIB. YXWJICHHS BiJ CIUIaTH TOJATKIB MOJIATa€ y HEBUYMHEHHI IiH,
TOOTO HEBUKOHAHHI MOKJIaJIeHUX Ha 0c00y 000B’s3KIB M0 CIUIATI MOJATKIB, 1110 MOTJIH
1 MOBUHHI OYyJM TOCTYNHTH IO BIAMOBIAHMX OIO/DKETIB, a TaKOX Yy HEHAJICKHOMY
BHKOHAHHI TaKMX OOOB’S3KIB 3 METOI YaCTKOBO a00 IMOBHICTIO YHUKHYTH CIUIaTH
MoAaTKiB, 300piB, IHIINX O00OB’S3KOBUX IJIaTeKiB. HeHaIX0MKEHHS KOILTIB O3HAYae
(aKTMYHE HEOTPUMAHHS KOIUTIB BIANOBIAHUMH JIep)KaBHUMHU OIODKETaMH  Ta
crietiayIbHUMU (DOHIaMH Y BU3HAUYCHI YNHHUM 3aKOHOJaBCTBOM CTPOKH.

[lincraBa 3BUIBHEHHS NpPH YXWUJEHHI BIJ CIUIATH MOAATKIB, 300piB, IHIIUX
000B’SI3KOBUX IUIATEXKIB Tependadae MO3UTUBHY MOCTKPUMIHAIBHY TOBEIIHKY, SKa
YTBOPIOEThCSI CYKYMHICTIO [Iiif: a) crulata oco00r ToJaTKiB, 300piB, IHIIUX
00O0B'SI3KOBUX TUIATEXKIB J0 MPUTATHEHHS ii O KpUMIHAJIBHOI BIJIMOBIAAIBHOCTI Ta 0)
BIIIIIKOYBAHHS IIIKOAM, 3aBJaHOI JepkKaBl iX HECBOE€YACHOIO CIIaTo0 ((hiHAHCOBI
cankiii, mens). Crata mojaTkiB, 300piB, IHIIUX OOOB'I3KOBUX ILJIATEXKIB MAae
3MIMCHIOBATHCS SK 3a BIJIACHOIO 1HIIIATUBOIO IUIATHHKA, TaK 1 3a MPOMO3UIIEID
moAaTKOBHX opraHiB. BianmosigHo no nucmosuitii 4. 4 cr. 212 KK ocoba, ska Briepiie
BUMHWIA JISTHHS, BIJMOBIIAJIBHICTE 32 K1 niepeadadyeHa yacTuHaMu 1 1 2 11i€i cTaTTi,
3BITIBHAETHCSA BIJI KPHMIHAJIBHOI BIAMOBIZAIBLHOCTI, SKIIO BOHA JO BHHECCHHS
MOCTAHOBM TMPO TNPUTITHEHHS 1i K OOBMHYBAYE€HOro 1 TMpea sIBICHHS iif
OOBHHYBAU€HHs CIUIATWJIAa B MOBHOMY 00CsA31 MOAAaTKH, 300pH, 1HII 00OB’S3KOBI
MaTeXi, a TaKoX BINIIKOAyBajJia 30MTKH, 3aBJaHI JepikaBl iX HECBOEYACHOIO
criatoro ((piHaHCOBI caHKIIii, TeHs). B cyaoBiii mpakTUIll HEMOOJWHOKI BUIAJKU
3BiTbHEHHS 3a 4. 4 cT. 212 KK Bxe «micis mpoBeAeHHS JOCYIOBOTO CIIICTBA Ta
OTOJIOIIEHHSI OOBMHYBa4eHOMY Mpo ioro 3akiHueHHs». CrymHoiro € aymka [LII.
Annpymika 1 B.P. Moiicuk, 1o 10 NOpyIIEHHS KPUMIHAJIBHOI CIpaBU MpalliBHUKU
MOJIATKOBUX OpPraHiB TOBHHHI TPOMOHYBaTH 0C00aM, fKi yMHCHO HE CIUIATHJIH

nojaTKu, 300pu, 000B’SI3KOBI TJIATEX1, TOOPOBUIBHO X CIUIATUTH, & TAKOXK CIUIATUTH
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BIIMOBITHI (DIHAHCOBI CaHKIIII 1 MEHIO y pa3i X BUSBJICHHS MPU MPOBEACHHI IEPEBIPOK
JOTPUMAHHSA TNOAATKOBOTO 3aKkOHOAaBcTBA. M.I. XaBpOHIOK Ha3WBa€ JIMBHHUM
MIOJIOXKEHHSI, 3T1JTHO 3 SIKUM cIuiaTta (JiHAaHCOBUX CaHKIIIN 1 TIeH1 € YMOBOIO 3B1JIbHEHHS
BiJl KpUMIHAJIBHOI BIAMOBITANBHOCTI, aJP)kKe BUXOIUTH, 110 0c0o0a MOBUHHA cama cede
OPUTITHYTH 10 IOpuaudHOi BianoBigansHocTi. Ha nymky O.O. JlyaopoBa, BkasiBKa
HE TUIBKM Ha TMOTAllleHHS TOJIaTKOBOro 3000B’Si3aHHs, a ¥ Ha crulaty meHi i
(hiHAaHCOBHX CAHKIIIN K Ha IMiJICTABY 3BIILHEHHS Bl KPUMIHAILHOI BiIMTOBINAILHOCTI
3a YXWJICHHS BiJ CIUIaTH TOJATKOBUX IUJIATEXIB € BUIPABAAHOI. 3 OCTAHHBOIO
MO3ULIEI0 ¢ noroautuca. SAxkou 3aoxodyBanbHuid npunuc 4. 4 crt. 212 KK He
BKa3yBaB Ha BIJIIKOJYBaHHs 30UTKIB JIep:KaBl, 3aBJAHUX HECBOEYACHOKO CIUIATOIO
MO/JATKIB, TO CTaBJEHHS JEp>KaBU O THUX, XTO YMHCHO JOMYCTUB 3JIOYMHHI
MOPYLIEHHS OJATKOBOTO 3aKOHOAABCTBA, IPUPIBHIOBAIOCH /10 CYMJIIHHHUX IJIATHUKIB
noaarkiB. Oco0a MOBHHHA YCYHYTH pPe3yJbTaTH HE3aKOHHO OTPUMAHUX IepeBar y
BUTJISAJII MPOTUIIPABHOTO 30UIBIICHHS CBOIX KaIliTaliB 1 JOXOJiB, KOMIIGHCYBAaTH
BTpaTH JEP’KaBHOI CKapOHMIIl, MOB’sI3aHI 3 HEOTPUMAHHSIM y BCTAHOBJIEHUH CTPOK
CyM TIOJATKOBUX IJIATEXIB, BPEIITI-PEIIT MPOJEMOHCTPYBATH COILIAIbBHO KOPUCHUMH
1 aKTUBHUMH JIISIMU CBOE PO3KasTHHSI.

CyTTeBe 3HAYEHHS ISl 3aCTOCYBAHHS 3BUIBHEHHS 3a YXWJIEHHS BiJ CILIATH
MMOoAAaTKIB, 300piB, IHIIMX OOOB'S3KOBHX IIJIATEKIB MAa€ CBOEYACHICTh 3a3HAYCHOI
MO3WTHBHOI MOBEAIHKH OCOOH, SiIka 3000B’si3aHa CIJIa4yBaTHU MOAATKU. BHU3HaueHHs
Yyacy MO3UTHBHOI MOBEAIHKH y cepl OMOJaTKyBaHHs, 3 OIVIAAY Ha MparMaTH4Hy 1
npoduIakTUUHy crupsiMoBaHicTh 4. 4 cT. 212 KK, Mae OyTu mpocTum 1 3p03yMiIuM
JUIs TiepeciuyHuX IaTHUkKiB nonatkiB. H.O. I'yTopoBa crpaBenjiiBO HAroJjourye Ha
HEOOXITHOCTI ORI YITKOI 3aKOHOJABUOI peryIaMeHTallii YMOB 3BUIBHEHHS BIiJ
KPUMIHAJBHOI BIAMOBIIAIBHOCTI 33 YXWICHHS Bij OMOJATKyBaHHS. 3a ONTHUMAaIbHUN
BapiaHT CBOEYACHOCTI CILJIaTH 3a00proBaHUX MOAATKIB, 300piB, 1HIIMX 000B’I3KOBUX
MJIaTeXIB, a TaKOXK BIAIIKOAYBAHHS INKOJM, 3aBJIaHOI JEpiKaBi iX HECIUIATOIO, CIIiT
BU3HAYUTH TOCTAHOBY MPO MOPYUIEHHS KPUMIHAIBHOI CHpPaBU LI0JI0 KOHKPETHOIO

HECYMJTIHHOTO TJIATHUKA TMOJIATKIB.
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38inbHeHHs 0cOOU 80 KPUMIHAILHOL 8ION0BIOANIbHOCMI 34 YXUNIeHHS 810 CHIAMU
CMpAxo8ux 6HeCKi@ Ha 3a2albHO0008'A3K06e 0epicasHe NeHCIHe CMPAaxy8aHHsL.
Oco0a, sika Breplie BUMHWIIA AISTHHS, MepedadyeHi YaCTUHOIO MEPIIO0 YU JAPYTOlo
i€l CTaTTi, 3BUIBHAETHCS BiJ KPUMIHAIBHOI BIAMOBIAAIBHOCTI, SKIIO BOHA [0
OPUTSITHEHHS. O KPUMIHAJIBHOI BIJIMOBIJATBHOCTI CIUIATHIIa CTPAaxXxOBI BHECKH Ha
3arajJbHOO0OB'SI3KOBE J€p)KaBHE TMEHCIMHE CTpaxyBaHHS, a TaKOX BIAIIKOIyBaia
mKkoxy, 3apaany [lenciitHomy hoHay YKpainu iX HECBOEYACHOIO CIUIATOIO ((hiHAHCOBI
caHkiii, meus) (4. 4 ct. 212-1 KK).

IlepeanymoBaMu 3BUIBHEHHSI 32 YXWJICHHS BIJl CIJIaTH CTPaxOBHUX BHECKIB Ha
3araJbHOO0OOB’SI3KOBE  JIEpKABHE IICHCIMHE CTpaxyBaHHS BHCTYNAIOTh TOTOXHI
3JIOYMHHI [ISHHS, M0 ¥ Yy TONEepeIHhOMY BHIAJAKYy, 3 TI€O CHENU(dIKOI0, 0
IpeIMETOM LBOTO 3J0YMHY € CTPaxOBI BHECKHM Ha 3arajibHOOOOB’S3KOBE JIE€p)KaBHE
MEHCIHE CTpaxyBaHHS Ta II€ MPU3BOJIUTH JO (PAKTUYHOTO HEHATXOKEHHS [0
[lenciitHoro goHmy YKpaiHu KOIITIB y 3HAYHUX po3Mmipax. [lepemymoBoro BHUCTymae
YMUCHE YXHWJIEHHS BlJ] CIJIaTH CTPaXOBUX BHECKIB Ha 3arajlbHOOOOB'SI3KOBE JIepKaBHE
MEHCIMHE CTpaxyBaHHs, BYMHEHE CIIY>)KOOBOIO 0CO00I0 MIANPUEMCTBA, YCTAaHOBH,
opraHizailii, He3aJleXHO BiJ (QOopMH BIACHOCTI, ab0 o0co00r0, W0 3alMaeThCs
MIIITPUEMHHUIIBKOIO JISIIbHICTIO 0€3 CTBOPEHHS HOPUIUYHOI 0CcOOM, YU OYIb-SIKOIO
1HIIIOI0 0C00010, sKa 3000B’s3aHa iX CINIAYyBaTH, SKIIO II JISTHHS MPHU3BEIH JI0
(akTM4YHOTO HEeHaAXxo/pKkeHHs 10 IleHciiiHoro goHny YkpaiHu KOIITIB y 3HAYHUX
po3mipax (u. 1 cr. 212-1), Ta Ti ) caMi JiSHHS, BUMHEHI 3a MOMEPEIHBOI0 3MOBOIO
rpyrnorw ocib, abo SKIIO BOHU MpHU3BEIU A0 (PAKTUUHOTO HEHAIXOJKEHHS 10
[lenciitHoro oy YKpaiHu KOMITIB y BeMTUKUX po3Mipax (4. 2 cT. 212-1 KK)

Cmiaty CTpaxoBHX BHECKIB PErJIAMEHTYIOTh JICKIJTbKa HOPMAaTUBHUX AaKTiB,
OCHOBHHUMHM Ce€pell HHUX € 3akoHM VYkpainu Bix 23 BepecHs 1999 p. «llpo
3arajbHOO00B’SI3KOBE JIep>KaBHE COLliaJIbHE CTPAaXyBaHHs BiJl HEIIACHOTO BUIAAKY Ha
BUPOOHHMITBI Ta Tpo(deciiiHOro 3axXBOPIOBaHHS, fAKI COPUYUHUIM  BTpaTy
nparne3natHocti», Bimg 2 Oepesns 2000 p. «IIpo 3araabHO000B’SI3KOBE JIep>KaBHE
colllaJibHE CTPaxyBaHHs Ha BUMAIO0K 0e3po0iTTs», Bix 11 ciunst 2001 p. «IIpo po3mip

BHECKIB Ha JIesSKi BHAM 3arajJlbHOOOOB’SI3KOBOIO  JEP)KABHOIO  COIIaJIbHOTO
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cTpaxyBaHHs», Big 18 ciuas 2001 p. «IIpo 3arambHOOOOB’SI3KOBE JIE€p:KaBHE
COlLllaIbHE CTPaxyBaHHS y 3B’S3Ky 3 THMYAacOBOIO BTPATOIO MpAlE3laTHOCTI Ta
BUTpATaMH, 3yMOBJICHUMU HApO/KCHHSIM Ta MOXOBaHHSAMY», Bij 22 sotoro 2001 p.
«IIpo cTpaxoBi Tapudu Ha 3araTbHOOOOB’SI3KOBE JEepKaBHE COIllajJbHE CTPaxXyBaHHS
BiJI HEIIACHOTO BHUIIQJIKy HAa BUPOOHMIITBI Ta MPO(dECIiiHOTO 3aXBOPIOBAHHS, SKi
COPUYMHUIIM BTpaTy mpare3fgaTHocTi». He3Bakaioun Ha 3HAYHY CXOXICTb,
BITYM3HSHUN 3aKOHOJABELb CHPUUHSAB KOHIEMII0 PI3HOI COIlaIbHO-IPABOBOI
MPUPOJU MIXK MOJATKaMU 1 CTpaxoBUMHU BHeckamu. B ct. 18 3akony Ykpainu Big 19
munHs 2003 p. «[Ipo 3aranbHOOOOB’SI3KOBE JE€pKaBHE NEHCIMHE CTpaxXyBaHH»
3a3HAYAETHCS, 1O CTPAXOBI BHECKHU, SIK IUIbOBI 3arajibHOOOOB’SI3KOB1 IJIATEXK1, HE
BKJIFOYAIOTHCA /IO CKJIQAy MOJATKIB, 1HIIMX OOOB’SI3KOBUX IJIATEXKIB, K1 CKJIAIAIOTh
CHUCTEeMY ONOJATKyBaHHS, 1 Ha III BHECKM TIOJaTKOBE 3aKOHOJABCTBO HE
nomuproeTbes.  CrnocobamMu  yXWJIEHHS BIJl CIJIaTH  CTPAaxXOBUX BHECKIB Ha
3arajbHOO00B’SI3KOBE JEpXKaBHE MEHCIMHE CTPaxyBaHHS MOKe OyTH MPUXOBYBaHHS
ab0 3aHMKEHHS CyM 3apoOITHOI MiaTH (BUILIAT, JOXOAY), Ha Ky HapaXOBYIOThCA
CTpaxoBl BHECKH. Y pa3i 3acTOCyBaHHS HEO(IIIHHUX (GOPM OIUIATH TIpalll HaltMaHUX
MpaliBHUKIB  BIIOYBa€TbCs  HE  JIMIIE  NPUXOBYBaHHA  ab0  3aHMKEHHS
CTpaxyBaJIbHUKOM-POOOTOJIaBIIEM CYM 3apOOITHOI TIJIaTH, HAa SAKI HApaXOBYIOTHCS
CTpaxoBl BHECKHM, a H HEyTpUMaHHS 1 HeNepepaxyBaHHS MOJATKOBUM areHTOM
MOAATKY 3 J0XOAIB (pizuyHuX 0ci0. Y 3B’SA3Ky 3 LIMM JAisIHHS IJATHUKA MOTPEOYIOThH
KBasTi(piKaIii 3a CyKyIHICTIO 3JI0UYMHIB, Iepeadauenux crattsimu 212 1 212-1 KK.
[linctaBu 3BUIBHEHHS 3a YXWUJEHHS BIJl CIUIATH CTPaxOBUX BHECKIB Ha
3araJbHOO0OOB’SI3KOBE  JIEp’KaBHE TNEHCIMHE CTpaxyBaHHS HE  BIAPI3HSIOTHCA
cBoepinHicTiO. Sk BupazHo 3ayBaxkuB O.0. JlymopoB, «3aKOHOJABEIh BHPIIIUB HE
JamMatd €001 TOJOBY M BIATBOpPUB OYKBajgbHO» BIANOBIJHI XapaKTEPUCTHKU
nependadenoro y 4. 4 cr. 212 KK cneuianbHOro By 3BUIBHEHHS MPU YXUIJIEHHI BiJ
CIUIaTH MOJATKIB, 300piB, 1HIIMX OOOB’SI3KOBUX IJIATEKIB Y TAKOMY K 3BUIbHEHHI 32
YXUJIEHHS BIJl CIUIATH CTPaxOBUX BHECKIB Ha 3arajbHOOOOB'A3KOBE JEp>KaBHE
neHciiiHe cTpaxyBaHHA. OTXKe, TO3UTHBHA TOBEAIHKA IUIATHUKA YTBOPIOETHCS

€HICTIO JIBOX BUMHKIB: @) CIUIATOK CTPaXOBUX BHECKIB Ha 3arajibHOOOOB’SI3KOBE
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Jep>)KaBHE  TMEHCIfHE  CTpaxyBaHHS 10 TMPUTATHEHHA 10  KPUMIHAJIBHOI
BIJIMOBIIaTLHOCTI Ta 0) BIAIIKOMYBAaHHSIM IIKOIW, 3aBaaHoi [leHciiiHoMy ¢oHIy
VYkpainu iX HECBOEYACHOIO CIIATOO ((h1HAHCOBI CAHKIIIT, MIEHS).

3ginbHenns 60 KPUMIHAILHOI  8IONOGIOANILHOCMI 0COOU 3d  CMBOPEHHS
310YUHHOI opeaHizayii abo Yyuacmb ) Hil. 3BUIBHSETbCA BlJI KPUMIHAJIBHOI
BIJIMOBIAAIBHOCTI 0c00a, KpiM opraHizaTopa ado KepiBHHMKA 3JI0YMHHOI OpraHizariii,
3a BUMHEHHS 3704uHYy, nepemdadenoro 4. 1 cr. 255 KK, saxmo BoHa 100pOBLIBHO
3asiBUJIa PO CTBOPEHHSI 3JI0YMHHOT oprasizaiiii abo y4acTh y Hill Ta aKTUBHO CIIpHsIa
il po3kpurTio (4. 2 cr. 255 KK). 3BUIbHEHHSI IpU CTBOPEHHI 3JI0YMHHOI OpraHi3amii
nepeayciM Mae Ha METl CBOE€YACHE BUKPUTTS 3JIOYMHHOI OpraHizailii, MonepeaKeHHs
BUMHEHHS HEI0 TSKKUX Ta OCOONMBO TsKKUX 3i0uyuHIB. B u. 1 cr. 255 KK
nepea0avaeThCsl BIANOBIIAIBHICTG 3@ CTBOPEHHS 3JIOYMHHOI OpraHizamii 3 METOI0
BUMHEHHS TSDKKOTO YM OCOOJIMBO TSIKKOTO 3JIOYMHY, @ TaKOXK KEPIBHHUIITBO TaKOIO
opranizaiiero abo y4yacTb y Hiif, a00 yd4acTb y 3JI0YMHAX, BUMHIOBAHUX TaKOIO
Oprasizaii€ro, a TaKoK OpraHizaiis, KepiBHULTBO YM CHPHUSHHS 3ycTpiyi (CXOJLl)
MPEJICTABHUKIB 3JIOYMHHUX OpraHizailiii abo opraHizoBaHUX TPYI IJis pO3POOJICHHS
IJIaHIB 1 YMOB CIUJIBHOTO BYMHEHHS 3JI0YMHIB, MaTeplajJbHOro 3a0e3MeueHHs
3JIOYMHHOI JISJIBHOCTI YW KOOPJMHAIII 11 00'€qHAHb 3JI0OYMHHHMX OpraHizarmii abo
OpraHi30BaHMX TPYIIL.

BuzHaueHHs1 nepeayMOBH 3BUIBHEHHSI IIPU CTBOPEHHI 3JI0YMHHOI OpraHizaiii
BII3HAYAIOThCA TIEBHOIO ckmamHicTio. B 4. 1 cr. 255 KK mnepenbadaeTscs cim
aNbTEPHATUBHUX BUIIB 3JIOYMHHOIO JAiSTHHS: 1) CTBOpEHHS 3JI0YMHHOI Oprasizauii 3
METOI BUMHEHHS TSHKKHUX YU OCOOJIMBO TSDKKUX 3JIOYMHIB, 2) KEPIBHHUIITBO TaKOKO
oprasizaiji€tro, 3) ydacTb y Hiid, 4) y4acTb Yy 3JOYHMHAX, BUMHIOBAHHUX TAaKOIO
opraHizaili€ro, 5) opraizaiis, 6) KEpIBHUIITBO, 7) CHPHUSHHSA 3yCTpidul (CXOIL)
MPEJACTABHUKIB 3JIOYMHHUX OpraHizalliii abo OpraHi3oBaHUX TPYI I PO3POOJICHHS
IUIAaHIB 1 YMOB CHUIBHOTO BYMHEHHSI 3JI0YMHIB, MAaTepiaJIbHOTO 3a0e3MedYeHHs
3JIOYMHHOI JISJIBHOCTI YK KOOpAMHALl N1 00’eqHaHb 3JIOYMHHUX OpraHizaiii ado
opraHizoBaHux rpyi. 3 1poro npuBoay FO.B. baymnin 3a3nauae, mo mo cyti B 4. 1 cT.

255 KK nepenbayeHo aBa 3JI0YMHHU, a caMe: MEPIIMH — 1€ CTBOPEHHS 3JIOYMHHOI
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Oprasizaiiii 3 METOI0 CKOEHHS TSXKKUX YW OCOOJIMBO TSDKKHX 3JIOYMHIB, Y4acTh y Hii
Ta y BUYMHIOBAHUX HEIO 3JI0YMHAX, IPYTUH - OpraHizamis, KePiBHUIITBO YU CHPHUSHHS
3ycTpiul (CXOJiIl) MPEeACTaBHUKIB 3JIOYMHHUX OpraHizaiii abo opraHi3oBaHUX TPyl
IUIs pO3pOOJIEHHs IJIaHIB 1 YMOB CHUIBHOTO BYMHEHHS 3J0YMHIB, MaTepiaibHOTO
3a0€3IMeUeHHs 3JIOYMHHOI JISJIbHOCTI YK KOOpJWHAaIl Ali 00’€HaHb 3JTOYMHHUX
opratizailiif abo opra”izoBaHux rpyi. I sxio nepuui BijoOpakae Ha3By CTarTTi 255
KK, a B 3a0xouyBansHOMy npunuci 4. 2 c1. 255 KK iigeTscs came npo 100pOBUIbHY
3as1By MpPO CTBOPEHHS 3JIOYMHHOI OpraHi3ailli, yuacTb y Hii Ta aKTUBHE CIPHUSHHSA ii
PO3KPUTTIO, TO JIOTIYHO TPUITYCTUTH, IO JAPYTHHA 3JI0YWH, SKHA TIOJATaE B
oprasizailii, K€piBHULITBI Y CHPUSIHHI 3yCTpidl (CXO/ILll) MPEACTABHUKIB 3JI0YMHHUX
oprasizaiiii abo opraHizoBaHUX TPyH IS PO3pOOJICHHS TJIaHIB 1 YMOB CHIJIBHOTO
BUMHECHHSI 3JIOYMHIB, MaTepiaJbHOTO 3a0€3MEUEHHS 3JI0YMHHOI MJISUTBHOCTI YH
KOOpJIMHAIIIl Jiii 00’€/lHaHb 3JIOYMHHUX OpraHizaiii abo opraHi3oBaHUX TPyI, - HE
MOe OYyTH MepeyMOBOIO 3BUIBHEHHS 32 CTBOPEHHS 3JIOYMHHOI opraHizaiii. Takum
YUHOM, TIEPEIyMOBOIO 3BUIBHEHHS 3a CTBOPEHHS 3JIOYMHHOI oOprasizamii e: 1)
CTBOPEHHSI 3JI0YMHHOT OpraHi3ailii 3 METOI0 BUMHEHHS TSDKKHUX YU OCOOJIHMBO TSKKUX
3JI0YMHIB 1 2) y4acTh y 3JI0YMHHIA OpraHi3alii Ta y BYUMHIOBAHUX HEIO 3JI0YMHAX.
[linctaBoto 3BUIBHEHHS OCOOM 3a CTBOPEHHS 3JI0YMHHOI Oprasizaiii €
CYKYIHICTh IBOX 00CTaBHH: a) JOOPOBIIBLHOI 3asiBU 0COOU MPO CTBOPEHHS 3JI0YUHHOT
oprasizailii abo ydacti y Hiil 1 0) aKTUBHOTO CHPUSIHHS HEIO PO3KPUTTIO 3JIOYMHHOT
opranizaiii. J[oOpoBinbHa 3asiBa Moke OyTu 3pobsieHa y Oynpb-gkuil crmocié Ta
CTOCYBATHCS BIJJOMHX 0CO01 0OCTaBUH CTBOPEHHSI, ICHYBaHHS a00 y4acTi y 3JI0YMHHIN
OpraHizatopiB, KEpiBHHUKIB Ta aKTUBHUX UIEHIB, CIOCOOM 1 3acO0M MacKyBaHHS,
BUMHEHI a00 MIATOTOBJIEHI 3JIOYMHU TOHIO. JIOOPOBIIBHICTh BUKIIOYAETHCS, SKIIO
3asiBa HOCHUTHb BUMYIICHHH  XapakTep, CKaXiMO, KOJIM o0co0a BHUKpHUTA
MPAaBOOXOPOHHUMH  OpraHaMM Yy 3B’s3Kax 13  3JI0OYMHHOIO  Oprafi3ali€ro.
O060B’S13KOBOIO YMOBOIO JJOOPOBUIBHOCTI € MOBIJOMJICHHS PO CBOIO OCOOUCTY y4acTh

y 3JI0YMHHINA OpraHi3allii Ta BYNHEH1 0COOO0I0 Y ii CKIIaJIl 3TOUHHH.
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AKTHUBHE CHOpUSHHSA PO3KPUTTIO 3JIOYMHHOI Opraizamii € JOTIYHUM
JOTIOBHEHHSIM JA0OPOBLIBHOI 3asIBU PO CTBOPEHHS 3JI0UMHHOI opraHizaiii abo y4acTb
y Hill. O. €pMak BBaXae, 10 aKTUBHE CIPUSHHS PO3KPUTTIO 3JI0OYMHHOI OpraHizarii
MOJIATa€ y TIOBIIOMJIEHHI 0COOOI0 JIOCTOBIPHUX JaHUX MPO T€, XTO € OPraHi3aTOPOM
Yy KEpPIBHUKOM 3a3HA4Y€HOl1 3JI0OYMHHOI OpraHi3allii, SKII0 BOHU HOMY Bijomi, a0o
KEpIBHUKOM CTPYKTYPHOTO TIApO3/iIy, sSKuii OyB Oe3mocepeaHiM HayaabHUKOM
ocoOu, sika poOUTH 3asBy. TakMM YHMHOM, aKTHBHE CIPHUSHHS PO3KPUTTIO 3JIOYUHHOI
opratizaiii (aKTHYHO MOTIMHAETHCS 3MICTOM JIOOPOBLILHOI 3asiBU. Ha Hamm morsi,
JpyTa CKJIa/J0Ba MO3UTHBHOI MOCTKPUMIHAIBHOI TMTOBEAIHKA Ma€ TOJSITaTA y HA/TaHHI
PI3HOMAaHITHOI JTONOMOTH CIHellaJbHuM onepaTuBHUM migpo3aiiam MBC, CbY mno
00poTh0I 3 OpPraHi30BaHOI 3JOYMHHICTIO, a CaMe: OIEpPaTHBHUX 3axojax IIo
3aTPUMaHHIO OPraHi3aTopiB Ta KEPIBHUKIB, OJIOKYBaHHI HE3aKOHHOI FOCIIOAAPCHhKOT Ta
(hiHAHCOBO1 JISTILHOCTI, 3aKPIIJICHH] J0Ka30BOi 0a3u TOIIO. AKTUBHHM CIPHUSHHSIM
PO3KPUTTIO 3JI0YMHHOI oOprasizamii ocoba JIEeMOHCTpYe IMpPEAMETHY COLIalbHO-
KOPUCHY TIOBEJIHKY, MIHOBE KasTTs y BUMHCHOMY, II0 MOKHA PO3TISAAATH SK I
OJIMH BaroMu# apryMeHT Ha KOPUCTh BTPATU 0COOO0I0 CYCH1IbHOI HEOE3MEYHOCTI.

38inbHeHHA  8I0 KPUMIHAILHOI 8I0N0GIOANLHOCMI 0C0OU 34 CMBOPEHHs
MepPoOpUCMUYHOI  2PYNU YU  MepPopUCmMuUyHoi  opeawizayii. 3BITBLHAETHCA  BIJ
KpUMIHAJIBHOI BIAMOBINANLHOCTI 3a AistHHS, niependadene 4. 1 cr. 258-3 KK, oco0a,
KpIM OpraHi3atopa i KepiBHUKA TEPOPUCTUYHOI IPYNH YK TEPOPUCTUYHOI OpraHizaiii,
gKa JOOpPOBUIHPHO TMOBIIOMHUJIA TPABOOXOPOHHUN oOpraH TPO  BIAMOBIIHY
TEPOPUCTUYHY [ISJBHICTh, CHOpHsUIa ii MPUIUHEHHIO a00 PO3KPUTTIO 3JIOYMHIB,
BUMHEHUX Y 3B’SI3KY 31 CTBOpPEHHSIM a00 MIAJBHICTIO TaKOi TPyNH YW OpraHizaifi,
AKIIO B 11 11X HEMae ckiany iHmoro 3mounHy (4. 2 cr. 258-3 KK). Jlochigankamu
MIJKPECTIOETCA  COLlIalIbHA  CIPSMOBAHICTh I[1€1  3a0XOYYBaJIbHOI HOPMH Ha
MPUNTUHEHHS, BUSBJICHHS Ta PO3KPUTTS TEPOPUCTHYHOI ISTILHOCTI, MIHIMI3aIlIO
CYCIIUIBHO-HEOE3MEeUYHUX  HACTIAKIB  JISJIBHOCTI  TEPOPUCTUYHUX  Tpym 1
TEPOPUCTUYHUX  OpraHizaiii,  MONEPEeIKEHHS  3J0YMHIB  TEPOPUCTUYHOI

CIIPSIMOBAHOCTI.
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[lepenymMoBOIO 3BUIBHEHHS TPU CTBOPEHHI TEPOPUCTHYHOI TPYNH YH
TEpOpPUCTUYHOI opraHizamii €: 1) CTBOpEeHHS TEPOPUCTHYHOI Trpymu abo
TEPOPUCTUYHOI OpraHi3allii; 2) yuyacTh y Hili; 3) MaTepiajibHe, OpraHi3aliiiiHe 4u 1HIIIe
COpPUSHHSA CTBOPEHHIO a00 ISIBHOCTI TEPOPUCTUYHOI TPYNU YU TEPOPUCTUYHOI
opranizailii. CTBOpEHHSI TEPOPUCTUYHOI Tpynmu abo0 TEPOPUCTUYHOI OpraHizailii €
PI3HOBHUJIOM MOIEPEAHBO PO3TISHYTOI (OPMH CTBOPEHHSI OPraHi3oBaHOI I'PyIU YU
3MOYMHHOI OpraHizamii. YdYacTh y TEpPOPUCTHUYHIM TPyl YU TEPOPUCTUYHIN
oprasizailii nepeadadae BCTyI J0 CKJIQQy BXXE€ CTBOPEHOI rpynu uu oprasizamii. Ilin
Y4acTIO PO3yMIIOTh 30y 0COOM Ha BCTYN A0 TEPOPUCTUYHOI TPYMU YU OpTaHi3arii
a00 (pakTMYHY y4acThb y Takid Ipyli 4d oprasizauii cBOiMH AisiMU (TIOLIYK 00’ €KTIB
Hamajay, HaJaHHS HeoOXiaHoi i1Hdopmarlii, npuadaHHS BOTHEMaIbHOI 30poi abo
BUOYXOBHUX MPUCTPOiB TOHI0). OOIPYHTOBAHOIO € TMO3UIIS Psy IPaBHUKIB, SKi
BKa3yIOTh, 110 3a0X04YyBaJibHa HOpMa 4. 2 cT. 258-3 KK BuKIII04a€ BUMHEHHSI 0COOO0I0
OyIb-SIKMX 3JI0YMHIB y CKJIAJl CTBOPEHOI TEPOPUCTUYHOI Ipynu ab0 TEPOPUCTUYHOI
oprasizartii.

[TimcTraBoro 3BUIBHEHHS TIPU CTBOPEHHI TEPOPUCTHUYHOI TPYMH YW OpraHizailii
BHUCTYMAa€ KOMIUIEKCHA TIO3UTUBHA TOCTKPUMIiHAJIbHA TMOBEAIHKA OCOOH, sKa
YTBOPIOETBCS  CYKYMHICTIO  JBOX Jii: a) J0OpOBUIBHUM  ITOBIIOMIICHHSM
MPaBOOXOPOHHOMY OpraHy TMpO BIIAMOBIIHY TEPOPUCTHYHY ISUIBHICTH 1 0)
COPUSHHSAM TPUIMHEHHIO TEPOPUCTHYHOI MAISUIBHOCTI ab0 PO3KPUTTIO 3JI0YMHIB,
BUMHEHUX Y 3B’SI3Ky 31 CTBOPEHHSM a00 MISIBHICTIO TaKOi TPYMH Y OpraHizarlii.
J1oOpoBiJIbHE TTOBIIOMJICHHS MPO TEPOPUCTUUHY AISTBHICTh 0COO0I0 3/1HCHIOETHCS 32
BJIACHOIO BOJICIO, 3 OY/Ib-IKUX MOTHBIB, Oy/Ib-SIKUM CIIOCOOOM JIOHECEHHs 1H(popMallii
PO TEPOPUCTUUHY JISIIBHICTH (CTBOPEHHS, JISUIBHICTD, TJIAHYBaHHS TEPOPUCTUYHOI
rpyny Y Ooprasizauii Ta iHiie) A0 BIANOBIAHOTO MPaBOOXOPOHHOIO oprany. B 4. 2 cr.
258-3 KK o0MexyeTbcsi MOKIIMBICTh TTOBIJOMIJICHHS TIPO BIAMOBIIHY TEPOPUCTUUHY
TISUTBHICTD 1HIIUM OpTaHaMm Biaau ab0 OpraHaM MICIIEBOTO CAMOBPSTYBaHHS. YTiM,
OyJsio © MOULIbHIIIE HE BCTAHOBJIIOBATH OOMEXKEHHS III0JI0 aJpecaTiB IMOBIAOMIICHHS,
OCKUIBbKH MOBIJOMJICHHS PO TEPOPUCTUUHY JISUIBHICTh Oyb-SKOMY IHIIOMY OpraHy

Jep>KaBHOI BIagu ad0 MICIIEBOIO CaMOBPSITyBaHHS, MOCAJ0BUM 0CO0aM ITUX OpPTaHiB,
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MOKJaJa€ Ha HUX OOOB’SI30K HeraHoro omoBimeHHs CBY mpo Takmii BUIaIOK.
CrpustHHS TPUNUHEHHIO TEPOPUCTUYHOI AISUTBHOCTI, Ha AYMKY OUIBIIOCTI
JTOCTITHUKIB, TIOJATa€ y HaJaHHI TOBHOI 1 JOCTOBIpHOi 1H(oOpMarii mpo Micie
AHCIIOKAIli, 3ac00M MacKyBaHHS, OXOPOHHU Ta 1HII KOHTPPO3BiyBaJbHI 3aX0/AH, IO
BUKJIIOYAIOTh BUSBICHHS BIANOBIAHOI TEPOPUCTHYHOI TPYNM YM OpraHizaiii.
CrpustHHS pO3KPHUTTIO 3JI0YMHIB, BUNHEHUX Y 3B SA3KY 31 CTBOPEHHSAM a00 AISIBLHICTIO
Takoi TPYNU UM Opraizamii, y JeSKUX OCIIUKCHHSIX HE BHOKPEMIIOETHCS Y
CaMOCTIIHY TpyIy COIIaJbHO-KOPUCHUX BYUHKIB, 110 YTBOPIOIOTH albTEPHATUBHY
MIJCTaBy 3BUIBHEHHS MPU CTBOPEHHI TEPOPUCTUYHOI TPYNH YM Oprasizauii. Takuii
Miaxia He € BunpaBaaHuM. CHOpUSHHS PO3KPUTTIO 3JI0YMHIB, BUMHEHUX Y 3B S3KY 31
CTBOPEHHSIM a00 MIsUTbHICTIO TaKOi IPYINU YW OpraHizallii, HacaMIiepes], IMoJisirae y
BUSIBJIEHH] 1 (piKcanli JOKa30BOi 1H(popMalli MIOAO0 3JI0YMHIB, BUMHEHUX B IpOILIECi
CTBOPEHHSI, ISUIBHOCTI Ta TaKUX, IO TUIAHYIOTHCS 10 BUKOHAHHS, SIKIIO MiArOTOBKA
0 HHUX BXE€ Ma€ O3HAaKU 3aKIHYEHOTO 3JI0YMHY, BIAMOBIAHOI TEPOPUCTUYHOL
TISIBHOCTI.

3ginbHennss ocobu 6i0 KpUMIHAILHOI 6ION0GIOANILHOCMI 3a CMBOPEHHS He
nepeooaveHux 3aKOHOM B0EHI308AHUX AOO 30POUHUX hopMysaHb ma 3a y4acmv ) ix
OisibHocmi. 3BUTBHIETBCSA B1JI KPUMIHAJIBHOI BIJMOBIIAJIBHOCTI 3a IIE€I0 CTATTEHO
ocoba, sika mepeOyBaja B CKJIaal 3a3HAYeHUX Yy Iik crarti (opmyBaHb, 3a ii,
nepeadadeHi YacTUHAMU TIEPIIo ado APYroro i€l CTaTTi, SKIIO0 BOHA JOOPOBLILHO
BUMIIIIA 3 TAKOTO (DOPMYBaAHHS 1 MOBIIOMHUJIA TIPO MOTO ICHYBaHHSI OpraHu Jep>KaBHOL
BJIaJM YM OpraHu MicueBoro camoBpsaayBaHHsa (4. 6 cT. 260 KK). B 1. 1 ct. 260 KK
nependavyacThCs BIJAMOBIIAIBHICT, 3a CTBOPEHHS HE TMependayeHux 3aKoHaMHU
VYkpainu BoeHi30BaHUX (opMyBaHb 200 y4acTh y iX JISUIBHOCTI, @ B 4. 2 cT. 260 KK —
3a CTBOpPEHHS HE mependadyeHuX 3aKOHOM 30pOoWHHMX (OopMyBaHb ab0 y4yacTh y iX
nistbHOCTI. CorlianibHa KOPUCHICTh BU3HAYEHOI MO3UTHUBHOIT MOBEMIHKHU, TEPEIyCiM,
MOJISITa€ y MMPUIMTUHEHHI TPUBAIOYOTO CTaHy NepeOyBaHHS Y HE3aKOHHUX BOEHI30BAHUX
ab0 030poeHUX (QOpPMYBaHHAX Ta BUKPUTTS HE3aKOHHUX (opMyBaHb. 3a3HauyeHa

MOBE/IHKa 0COOH, KPIM TOTO, YHEMOXKJIHMBIIIOE BUMHEHHS TaKUMU (POPMYBAHHSIMH Y
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MaiOyTHPOMY TSKKHX 1 OCOOJMBO TSKKUX 3JI0YMHIB MPOTHU JKUTTS 1 30POB’ ST 0COOH,
HAI[IOHATIFHOT 1 TPOMAaIChKOT O€3MeKn, TPOMAaICHKOTO MOPSIKY .

[lepenymMoBOIO 3BUIBHEHHSI 3a CTBOPEHHS He Iiepen0adyeHuX 3aKOHOM
BOEHI30BaHMX a00 30poiHMX (OpMyBaHh € BYHMHEHHS OCOOOI0 3JIOYHHIB,
nependavenux 4. 1 1 4. 2 ct. 260 KK, a came: 1) cTBopeHHs He mnependadyeHux
3aKOHaMHU YKpaiHU BO€HI30BaHUX (opmyBaHb ab0 y4yacTh y iX [ISJIBHOCTI 1 2)
CTBOpPEHHS HE TepeadauyeHuX 3aKOHOM 30poiiHuX ¢opMyBaHb abo ydacTh y iX
TISTBHOCTI.

CranmuM € po3yMiHHSI BO€HI30BaHUX 1 30pOoWHHUX (OpMYyBaHb K PIZHOBUIY
3JIOYMHHOI OpraHizaiii, fKi MarOTh IE€BHI OCOOJMBOCTI, IO BiIOOPAKAIOTHCS B
oprasizaiiiHii CTPYKTYp1 BIICBKOBOTO TUILY: €TMHOHAYAJIbHICTb,
MIAMOPSIKOBAHICTh, JUCUUIUIIHA, HASBHICTh BIMCBKOBOI, CTpPOiOBOi abo (i3nyHOI
MIATOTOBKM  (BO€HI30BaHE (OPMYBaHHS) YU  O30pOEHICTh MPHUIATHOIO  JUIS
BUKOPUCTAHHS BOTHEMAJbHOIO, BHOYXOBOK UM 1HIIOKW 30poero  (30poliHe
dbopmyBanHs). OOOB’SI3KOBOK 03HAKOIO 3a3HAYEHUX (POPMYBaHb € HE3aKOHHICTH iX
CTBOPEHHSI Ta JisTbHOCTI. 3rifgHo 3 4. 6 cT. 17 Konctutymii Ykpainu, Ha TepuTopii
VYkpainu 3a00pOHS€TbCS CTBOPEHHS 1 (YHKUIOHYBAHHA Oylb-SIKUX 30pOMHUX
dbopmyBanb, He TmnependOaueHux 3akoHoM. [lomiTuHi mapTii Ta TPOMAICHKI
o0’eqHAHHS TakKoX HE MOXYTh MaTH BO€HI30BaHuX GopmyBanb (4. 2 cr. 37
Konctutymii Ykpainu). CiymrHoto € Touka 30py B.I1. Tuxoro, 110 He3aKOHHUMH € i
Ti BO€HI30BaHI Ta 30poitHi (opmyBaHHs, siki Bcyneped Konctutymii Ykpainu Ta
3akoHaM YKpaiHu CTBOPIOIOTHCS 3a PIIICHHSM OpPraHiB Bliagu ab0 OpraHiB MiCIIEBOTO
camoBpsiAyBaHHs. (CTBOpPEHHST HE3aKOHHOTO  BOEHI30BAHOIO YW  30pOiHOTO
dbopmyBaHHS Tiepeadavae oOpraHi3alliiHUN MPOIeC, MO0 MPHU3BIB 10 (PAKTUIHOTO
0o0’eqHaHHS TPbOX YW OubIIe OCI0 y He3akoHHE (OpPMYBaHHS BOEHI30BAHOIO UM
30poifHOTO TUIy. Y4acTh y MIsUIBHOCTI Takux (OpMyBaHb, HacaMIiepel, MOJsITrac y
dbopMasibHOMY 4JieHCTBI a00 (aKTHUHOMY BUKOHAHHI HE3aKOHHOI MisUTBHOCTI 3a
JOPYYEHHSM KEPIBHUIITBA BOEHI30BAHOTO M 30pOMHOT0 (hOpMyBaHHS.

[lincTaBoi0 3BUIBHEHHS TPU CTBOPEHHI HE TMeEpendadyeHuXx 3aKOHOM

BOEHI30BaHUX a00 30poHHUX (POopMyBaHb € MO3UTHMBHA MOCTKPUMIHAJIbLHA MOBEIIHKA

188



0co0H, 110 CKIAAAEThCSA 3 JIBOX AisiHB: a) JOOPOBUIBHUHN BHX1J 3 BOEHI30BAHOTO UM
30poiiHoro ¢popMyBaHHs 1 0) MOBIIOMIICHHS PO HOTO ICHYBaHHS OpraHaM Jep>KaBHOI
BJIAJM YM OpraHaM MICIIEBOTO caMOBpsayBaHHs. JoOpoBUIBHMI BHXiA 13 CKIIaay
BOEHI30BAaHOTO YM 30pOWHOTO (OPMYBAaHHS MOJIATAE B OCTATOYHOMY, 3a BIIACHOIO
BOJICIO TMPUIMHEHHIO YJIEHCTBA Yy 3a3HAYEHUX HE3aKOHHUX (OPMYBaHHIX abo
OCTaTOYHIM BIIMOBI BUKOHYBATH 3JIOYMHHI JOPYUYEHHS KEPIBHUKIB BOEHI30BAHOTO YU
30poitHOrO  (popMyBaHHA. Buxim xapakTepu3yeTrbcs — OC3MISUTBHICTIO OO
BOEHI30BaHUX a00 030poeHux ¢opMyBaHb. JIOOpOBUIBHICTh, SK O3HAaKa BUXOIY,
nepeadayae yCBIJOMIIEHHS MOJKIIMBOCTI MPOJOBXKEHHS YYacTl y CTBOPEHHI 4H
JISIBHOCTI  Herepea0ayeHoro 3akoHOM (opmyBaHHS. BumylleHicTb BHXOAY,
CKaXIMO, TiJl 3arpo30l0 peajbHOr0 BHUKPUTTA JISJIBHOCTI BOEHI30BAHOTO YH
30poiiHoro (popMyBaHHS, BUKIIIOYAE 3BUIBHEHHS B1J KPUMIHAJIBHOI BIAMOBIAATBHOCTI
3a CTBOPEHHS BO€HI30BaHMX abo0 30poiHux QopmyBanb. IloBigoMiieHHs Tpo
ICHyBaHHSI Takoro (popMyBaHHsI OpraHaM JEp>KaBHOI BJIAJJd YU OpPraHaM MiCIIEBOTO
CaMOBPSIYBAHHS TaKOXX Ma€ OyTH AOOPOBUIBHMM, @ HE BUMYILIEHHM, 1 MOJIATAaTH Y
HaJaHHI TOBHOI 1 00’€KTHUBHOI 1H(OpMAIi IMOAO0 MICIIE3HAXOKEHHS, CKIIATy,
KEpIBHUKIB, 030pO€HOCTI, CMOCOOIB Ta 3aco0lB MacKyBaHHS, JWUCLUUIUIIHA Ta
MIATOTOBKH Takoro QopMyBaHHA. Ajpecaramu JOOpPOBIIBHOTO TOBIIOMJICHHS €
OpraHu Jep>KaBHOI BJIaJW YM OpPraHU MICIICBOTO CaMOBpsAyBaHHs. Takuii BapiaHT
MO3HAYCHHS ajpecaTa JAOOPOBILILHOIO MOBIIOMIICHHS € Oulblll BaaiuMm. Biggarouu
mepeBary caMe TaKOMy BH3HAUEHHIO CIIIJI 3BEpHYTH YBary Ha TMPOCTOTY 1
3pO3YMUTICTh [HOTO MOJIOKEHHS Ha piBHI TOOYTOBOI MPABOCB1IOMOCTI.

3sinvHenHs 0coOU  B8I0 KPUMIHANLHOI  8I0NOBIOANLHOCMI 34 HE3AKOHHE
nogoodicenHss 3i 30poc€to, Ootiogumu npunacamu abo BUOYX08UMU PEeUOBUHAMU.
3BUIBHSETBCSA BiJ] KPUMIHAJIBHOI BIAMOBITATBLHOCTI 0C00a, sIka BYMHWJIA 3JIOYUH,
nepeadauyeHui YaCTUHAMU TIEPIIIOI0 a00 APYTOIO Ii€l CTATTI, SKIIO BOHA TOOPOBIIHLHO
3/a7a opraHam Biaau 30poro, OOHOBI Mpumacu, BUOYXOBI peuoBHHM a00 BHOYXOBI
npuctpoi (4. 3 cr. 263 KK). B.II. Tuxuii mo3Hauyup coriajbHy CIPSIMOBAHICTH I[i€l
320X04YYyBaJIbHOI HOPMH Ha BHJIYYEHHS 13 HE3aKOHHOTO BOJIOJIHHS CYCHUIbHO-

HeOe3neUHNX HpCI[MGTiB, IMONCPpEAKCHHA BUMHCHHA 3 BUKOPUCTAHHAM LIHUX HpeI[MeTiB
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TSOKKHUX 1 0COOJIMBO TSHKKHX 3JIOYMHIB MIPOTH JKUTTSA 1 370POB’ S JIFOAWHU, TPOMAJICHKOT
O6esnexkn 1 mopsaky. «HasBHICT BorHemanpHOi 30poi, 00MOBHMX mpuUMNaciB Ta
BUOYXOBHUX PEUYOBUH Y 3JIOYMHHUX €JIEMEHTIB, - 3a3Haya€ BYCHUH, - HAJa€ iM
J0JJaTKOBI MOXJIMBOCTI JUIsl BYUMHEHHSI 37104MHIB. He Maroun nux mpeamertiB, ocoda B
O0aratboX BHUNAJKaX HE crapoMorjiacs O Ha BYMHEHHS 3J04uHy. BosomiHHS X
BOTHENMAJIBHOIO 30po€t0, 00MOBUMU MpUNIacaMu Ta BUOYXOBUMHU PEUOBHMHAMH TIEBHOIO
MIpOIO MOKE CIIOHYKATH 110 37104YHHY, ()OpMYy€e BIEBHEHICTh B YCIIIITHOCTI 3I0YNHHUX
Aifl, TOMy IO MOJIETHIy€E iX BYMHEHHS, Ta, BIAMOBIIHO, JONOMAara€ YHUKHYTH
3arpuMaHHs». O4eBUIHOIO € MparMaTHyHa MeTa IIbOTO 3BUILHEHHS — SIKHAHO1IbIIE Ta
Yy HaWMpoCTIIIi Crnocid CTUMYNIOBAaTH OCi0, M0 HE3aKOHHO BOJIOAIIOTH 30pOEl0,
OoioBuUMH IpunacamMu a00 BUOYXOBUMHU PEUOBMHAMHU, 3/1aTH iX JEp>KaBHUM OpraHam
0e3 mo0orBaHHA OYTH NPUTIATHYTUMH 1O KPUMiHAIBHOI BIANOBIAIBHOCTI.

[lepenymMOBOIO 3BUIBHEHHS TIpU HE3aKOHHOMY IIOBO/DKEHHI 31 30poE€lo,
0oHoBUMH NpunacamMu ado BUOYXOBHUMH PEUOBHHAMHU € BUMHEHHS 0CO00I0 3JI04YHMHY,
nependadeHoro 4. 1 a6o 4. 2 cr. 263 KK, a came: HOCiHHS, 30epiranss, npuadaHHs,
BUTOTOBJICHHS, PEMOHT, Tiepeaadya YW 30yT BOTHENaIbHOI 30poi  (KpiMm
[JIAJIKOCTBOJILHOT MMCJIMBCHKO1), OOMOBHMX TMpuUIaciB, BUOYXOBUX pEYOBHUH abo
BUOYXOBHUX MPUCTPOiB 0e3 mepemdadeHoro 3akoHOM 103Boiy (4. 1 cr. 263) abo
HOCIHHSI, BUTOTOBJICHHS, pEMOHT a00 30yT KMHKaJiB, (IHCHKUX HOXKIB, KACTETIB YU
1HIIIOT X0JI0AHOT 30poi 0e3 mepeadaueHoro 3aKOHOM J103BOITY (4. 2 ¢T. 263).

3nmounHHI  Ali, 00 aJIbTEPHATUBHO YTBOPIOIOTh OO0 €KTUBHY CTOPOHY
HE3aKOHHOTO TMOBOKEHHsSI 31 30poe€to, OoHoBMMH mpumnacamu abo BHOYXOBHMH
pEUOBHMHAMHM, KUHJKajaMH, (DIHCBKMMH HOXaMH, KaCT€TaMH YH 1HIIOI0 XOJIOJIHOIO
36poero mocaimkeni [[.A Kopenpkum, E.B. Comonunpkoro, B.I1. Tuxum Tta iH. Lle
HAJa€ MOXJIMBICTh CKOPUCTATHCS AOCTIKEHHSIMH Ta HE BCTYHATH JO MOJIEMIKH
OJI0 CHIPHUX TUTaHb HE3aKOHHOTO TIOBODKEHHS 31 30po€r0 Ta  IHIIMMH
HeOe3NeYHUMH NpeAMeTaMu. Y BIAMOBIAHOCTI 10 M. 3 moctanoBu [lnenymy BCVY Bin
26 xBiTHA 2002 p. Ne 3 «IIpo cynoBy mpakTHKy B CIpaBax MpoO BUKPAICHHS Ta 1HIIE
HE3aKOHHE TIOBO/KEHHS 31 30po€ro, OOHOBUMH  MpHUIacamMH, BHUOYXOBUMH

pEYOBHHAMH, BUOYXOBUMHU TMPUCTPOSIMHU YK PAAIOAKTUBHUMU  MaTepialaMu»
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OCHOBHOIO XapaKTEPHOIO O3HaKOIO 30poi, 00MOBUX MpuUMaciB, BUOYXOBHX pPEUOBHH,
BUOYXOBHUX MPHUCTPOIB Ta Pali0aKTUBHUX MaTepiaiiB € iX MPU3HAYEHHS - YpaKCHHS
’KUBOT 11111, 3HUILIEHHS YM TOIIKO/KEHHS OTOYYIYOro cepeloBHIla. BoHM MOXYTh
OyTH SIK CAaMOPOOHUMH, TaK 1 BUTOTOBIEHUMHU MPOMHUCIOBUM criocobom. [Ipenmerom
3504yuHy, nependadeHoro 4. 1 cr. 263 KK, Bu3HaueHa BoruemnajgbHa 30pos, OOMOBI
npurnacyu, BHOYXOBI pedoBMHM ab0 BHOYxOBI mnpuctpoi. Jlo BorHemaibHOi 30poi
HaJeXaTh yci BuAM O0HOBOi, CHOPTHUBHOI, HApI3HOI, MHCIUBCHKOI (KpiM
IJIAJKOCTBOJIBHOI MHUCIMBCBKOI) 30poi, mJii NOpOBEAEHHS MOCTPUTy 3  AKOi
BUKOPUCTOBYEThCSI CUJIa THCKY Ta3iB, 11O YTBOPIOETHCS MPH 3rOpaHHI BUOYXOBOI
peuoBMHU (MOpOXy abo0 IHIIUX CHEHIAIbHUX TOprouYux cywmimieit). bolioBuMu
MpUnacaMu BU3HAIOTHCS MATPOHU JI0 HApPi3HOI BOTHEMAIbHOI 30p0i pi3HUX KaliOpiB,
apTWIEPIMChKI cHapsiau, OOMOU, MIHH, TpaHaTH, OOKMOBI YaCTUHU PAKET 1 TOpIE] Ta
iHIIT BUpOOM B 310paHOMY BUIJISI/L, CHOPS/KEHI BHOYXOBOIO PEYOBHHOKO 1
MIpU3HAYEH1 I CTPUILOM 3 BOTHEMAIBHOI 30p0i UM JJig BUMHEHHs BUOyXy. [latpoHn
Ta Ha0Oi 0 TIAJAKOCTBOIBHOI MHUCIMBCHKOI 30pOi, a TaKOX MATPOHH, CIIOPSKCHI
TYMOBUMH YHM AQHAJIOTIYHHUMH 332 CBOIMHU BIJIACTUBOCTSMHU METAJIBHUMH CHapsIaMH
HECMEpTENbHOI [ii, HE € MpeaMeToM 3J04HuHiB, nependadenux cr. 263 KK. [o
BUOYXOBHUX PEYOBHH HAJIEXKaTh MOPOX, JUHAMIT, TPOTHJI, HITPOTJIIEPUH Ta 1HII
XIMIUHI PEUYOBHMHH, 1X CIOJYKH a00 CyMIiIll, 3/1aTHI BUOYXHYTH 0€3 JOCTYNy KHCHIO.
[lin BUOYXOBUMHM HPHUCTPOSIMH CJiJ PO3YMITH CaMOpOOHI YW BHUTOTOBJICHI
MPOMHKCIIOBUM  CIIOCOOOM BUPOOM  OJHOPA30BOTO  3aCTOCYBAaHHS, CIEHIATBHO
MIATOTOBJEH] 1 3a MEBHUX OOCTaBUH CIIPOMOXHI 3a JOMNOMOTOI BUKOPHUCTAHHS
XIMIYHO1, TEIUIOBOi, €JIEKTPUYHOI eHeprii abo (i3uyHOTO BIUIMBY (BUOYXY, yAapy)
CTBOPUTH Bpakarodi (HaKTOpu - COPUYUHUTH CMEPTh, TUIECHI YIIKOKCHHS YH
ICTOTHY MarepiajbHy IIKOJYy IIJSXOM BHUBUIbHEHHS, PO3CIIOBaHHS a00 BIUIUBY
TOKCUYHUX XIMIYHHX PCEYOBHH, OIOJIOTIYHUX arcHTIB, TOKCHHIB, pajmiarii,
PaJIOaKTUBHOTO Marepiainy, IHIMUX MOAIOHMX pedyoBuH. B 4. 2 cT. mpeamerom
3JI0YMHY MOKE OyTH TUIBKH XOJIOAHA 30pos - KMHIKaIH, (DIHCHKI HOXKI, KacTeTH abo

1HITIA XOJIOHA 30POS.
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[lincTaBoo 3BUTbHEHHS MPHU HE3aKOHHOMY MOBODKEHHI 31 30po€to, 00ioBUMU
npunacaMu abo BHOYXOBHMH PEUYOBHMHAMH € JOOpOBUTBHA 3/1ada 30poi, OOHOBUX
npunaciB, BHOYXOBHX pEYOBHMH ab0 BHOYXOBHX MpUCTPOiB. OOIpyHTOBaHOIO €
nozuttist B.II. Tuxoro, sxuii mix moOpoBUTEHOIO 37a4€i0 30poi po3yMmie IMOBHY, 3a
CBO€I0 BOJICIO, 3 PI3HUX MOTHUBIB 3/1auy 30poi, Kojau ocoba ycBiAoMIIIOE (HaKTUUHY
MOJKJIMBICTh TOJAJBIIOTO HE3aKOHHOTO BOJOJIHHA Hero. B. m. 28 mnocraHoBu
[Tnenymy BCY Big 26 kBitHs 2002 p. Ne 3 «IIpo cynoBy mpakTuKy B clipaBax Mpo
BUKPAJICHHSI Ta 1HIIE HE3aKOHHE MOBOKEHHS 31 30po€ro, OOHOBMMHU IpHUIIACaAMHU,
BUOYXOBUMHM PEYOBHUHAMH, BUOYXOBUMH TNPHUCTPOSIMU YU  pPaJlOaKTUBHUMHU
MarepiajzamMm» 3BEPHYTO YBary CyJiB Ha Te, IO MiJ JOOPOBUIHHOIO 37a4€l0 OpraHam
BJIaJu 30poi, 60MOBHX MPHUIIACiB, BHOYXOBUX PEUOBUH a00 BUOYXOBUX MPUCTPOIB, SKa
3rimHo 3 4. 3 cr. 263 KK € migcraBoro i 3BUIBHEHHS BiJ KPUMIHAJIBHOI
BIIMOBIAILHOCTI, HEOOXITHO PO3YMITH Taki Aii, KOJK 0co0a, MalOUYh MOKJIHMBICTD 1
Hajam 30epiratd OyJb-sSKHIl 13 3a3HAYEHHX MPEAMETIB, HE3aJeKHO BiJI MOTHBIB 3a
BJIACHUM Oa)KaHHSAM IE€peaae Moro BiAMOBIIHOMY Aep:KaBHOMY oprany. /[oOpoBiipHa
3/laya 3a3HAYCHUX MPEIMETIB MOBHHHA OyTH TOBHOIO (37]a4a JIUIINE YAaCTUHU IUX
MPEMETIB HE 3BUIbHSE B1J KpUMIHAIBLHOT BIJIIIOBIIAIBHOCTI), 32 BIACHOIO BoJieto (0e3
npuMycy 3 00Ky 1HITUX 0C10) 1 0cTaTOYHOO (0c00a YCBIAOMITIOE MOXKIIMBICTD 1 Haai
HE3aKOHHO TOBOJMTHUCS 3 IHMMH TpeameTamu). MOTUBU MOXYTh OYTH DPI3ZHUMH:
KasATTS, CTpax IMepel] MOXJIMBAM ITOKapaHHSM, 3HHKHEHHS TOTpeOn y 30poi,
YCBIAOMJICHHS 11 HETOPEYHOCTI, Oa)KaHHS YHUKHYTH HEIIaCHOTO BUIAJKY, HEOaKaHHS
BUKOPUCTAHHA MOT0 1HIIMMHU 0COOaMH, NMPArHEeHHS PO3KPUTH IHILIUX CIIBYYaCHUKIB,
SIK1 BUTOTOBJISIFOTh UM 30yBarOTh TaKi MPEJAMETH TOIIIO.

3sinvHenHss 0cobu  8i0 KPUMIHANLHOI  8I0N0GIOANLHOCMI 34  HE3AKOHHE
3a60/100iHHA ~ MPAHCNOPMHUM — 3AcO000M.  3BUIBHSAETHCS  BiA ~ KPUMIHATBHOI
BIJINMOBIIAJILHOCTI CYJIOM 0c00a, sika BIIepIlie BAMHWIIA i1, TepeadayueHi i€l CTaTTero
(32 BHHSTKOM BHNAJKIB HE3aKOHHOTO 3aBOJIOJIIHHS TPAHCIOPTHUM 3aco00M i3
3aCTOCYBaHHSM HACUJILCTBA J0 MOTEPIUIOr0 YW TOTpO3U 3aCTOCYBAHHS TAKOTO

HACWJIbCTBA), aje J0OpOBUIbHO 3asBWJIA TPO 1€ IPABOOXOPOHHUM OpraHam,
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MOBEpHYJIa TPAHCTIOPTHUH 3aci0 BIACHUKY 1 MMOBHICTIO BIIIKOMyBajia 3aBaaHl 30UTKH
(4. 4 ct. 289 KK).

[TepeayMoBOIO 3BUIBHEHHSI 32 HE3aKOHHE 3aBOJIOJIIHHS TPAHCIIOPTHUM 3aCO00M
BHUCTYIIA€ BIIEPIIC BYMHEHE 3aBOJIOMIHHS TPAHCIOPTHUM 3acO00M Yy OyIb-sKuit
CIoci0, B TOMY YHCJI1 1 3a HassBHOCTI KBali(pikyrounx oOCTaBuH, epeadayeHux y 4. 2
1 4. 3 cr. 289 KK, 3a BUKJIIOUEHHSM BUIIAJKIB 3aCTOCYBaHHS OY/b-sIKOTO HACHJIHCTBA
710 TIOTEPIIJIOTO YW MOTPO3U 3aCTOCYBaHHS TAKOTO HACHIIBCTBA. B m. 15 moctanoBu
[Mnenymy BCY Bin 23 rpyans 2005 p. Ne 14 «IIpo mpakTuky 3acTOCYBaHHS CyJaMu
Ykpainu 3aKOHOJAaBCTBA y CIpaBax MO JAEAKi 3J0YMHH MPOTH OE3MEKU TOPOKHBOTO
pYyXy Ta eKCIUTyaTallii TPaHCIOPTY, a TAKOX IPO aaMIHICTPATUBHI MPABONOPYIICHHS
Ha TPAHCIIOPTI» PO3’SICHIOETHCSA, 110 HE3aKOHHE 3aBOJIOJIIHHS TPAHCIIOPTHUM 3aCO00M
CHIJI PO3YMITH SIK YMHCHE, MPOTUIIPABHE BWIYYEHHS HOro 3 OYyIb-IKOI METOI Yy
BJIaCHMKa a00 3aKOHHOT'0 KOPUCTYyBaya BCyINeped ixX BOJI (3 MICISL CTOSTHKH UM TiJ] 4ac
pyXy) IUISIXOM 3allyCKy JIBUTYHAa, OYKCHUpPYBaHHS, 3aBaHTAKYBAaHHS Ha 1HIIHMA
TPaHCTIOPTHUIN 3aci0, MPUMYCOBOTO B1JICTOPOHEHHS 3a3HAUYEHHUX OCIO BiJl KEpYBaHHS,
3MYIIEHHS 1X /10 TOYaTKy Yd MPOJOBXKEHHS pyXy Tomlo. Take 3aBOJIOMIHHS MOXeE
OyTH BUMHEHE TAEMHO a00 BIIKPHUTO, IIJISAXOM OOMaHy YM 3J0BKHUBAHHS JIOBIPOIO, 13
3aCTOCYBaHHSAM HacWiIbCTBa ab0 morpo3. lleil 3/mourH BU3HAIOTH 3aKIHYCHUM 3
MOMEHTY, KOJIU TPAHCIIOPTHUM 3aci0 TTOYaB pyXaTUCh YHACIIJOK 3aIMyCKy JIBUTYHA YH
OyKCHUpYBaHHsI, a SIKIIO 3aBOJIOAIHHS BIIOYBA€THCA Mij Yac pyxy Takoro 3acoOy, - 3
MOMEHTY BCTAaHOBJICHHSI KOHTPOJIIO HaJl HUM. [[poHMKHEHHS B KaOiHy, Tapak 4u 1HIIE
CXOBHILIE, CIIPOOY 3aMyCTUTH JBUTYH a00 OyKCHpYBaTH TPAHCIOPTHUH 3acid 3 METOIO
3aBOJIOJIIHHS HUM HEOOXIJHO pO3rJIsjaTH SK 3aMaxX Ha BUMHEHHS 3j0unMHy. He €
HE3aKOHHUM 3aBOJIOJIIHHA TPAHCIIOPTHUM 3aCO00OM y CTaHiI KpailHhOi HEOOXITHOCTI,
HaIMpuKIaa, JJIs TOro, 100 TEPMIHOBO JOCTABUTH TSHKKO XBOPY JIOAUHY 10 JIIKAPHI,
npuOOpKaTH CTUXIHHE JHMXO0, YCYHYTH I1HIIYy HeOe3IeKy, SKa 3arpoKye JIOIsM,
1HTepecaM CYCIIJIbCTBA YU JepiKaBH.

Bnepiuie 3aBosiofiHHS TpaHCIOPTHUM 3acO000M Mae Miclle, SKIO0 ocola: a)
(akTUYHO B TIEPIIMA pa3 BUMHWIIA 1IeW 3704YWH; O) paHille BUMHSAIA TaKWUW 3JI0YMH,

aie Oyna 3BUIbHEHAa BiJ KPUMIHQJIBHOI  BIAMOBIIAJBHOCTI Ha  MiACTaBax,
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nepenbaueHux 3akoHoMm (ct.cT. 47, 48, 49, 106, u. 4 cr. 289 KK); B) panime
3aCy/DKyBaJlach 32 BUMHEHHS TAKOTO 3JIOYMHY, ajle CYyJUMICTh Oyja IOralieHa 4d
nocTpokoBo 3HsTa (cT.cT. 89, 91, 108 KK). 3BinbHEHHS niependayae HEeHACUIbHUIBKI
(dhopmu 3aBOJIOIIHHS TPAHCIIOPTHUM 3ac000M. HUMU BU3HAIOTHCS TAEMHE BHKPAICHHS
(ct. 185 KK), Bimkpute BukpaaeHus (4. 1 crt. 186 KK), nuisxom oOmany a6o
3noBxkuBaHHs J10Biporo (c1. 190 KK), npuBnacHeHHs: a60 3aBOJIOIIHHS HUM IUISIXOM
37TOBXWBaHHA chy:)k0oBuM crtanHoBumiem (ct. 191 KK). Skmo 3aBosjomiHHS
CYNpPOBO/)KYBaJIOCh ~ HACWJIbCTBOM, 3BUIBHEHHS 32 HE3aKOHHE  3aBOJIOJIIHHSA
TPAHCIIOPTHUM 3aCO00M BHUKIIOUAETHCS. 3aKOH BH3HAYAE JIBA THIM HACHUJILCTBA, IO
MOXYTh 3aCTOCOBYBATHCS IS 3aBOJIOAIHHS UYXUM MaWHOM: a) Take, IO €
HeOe3MeuyHuM IS KUTTS 1 3710poB’ s notepriioro (4. 1 ct. 187 KK) 1 6) Take, 110 He €
HeOe3neyHuM JUIsi KUTTA 1 310poB’ss moteprnuioro (4. 2 cr. 186 KK), sxe
3aCTOCOBYETHCS peajbHO a00 MOETHYETHCS 3 MOrPO30I0 3aCTOCYBAHHS HACHIIBCTBA. 3
ypaxyBaHHSIM 3a3HAYEHUX OOMEXKEHb MepeyMOBAMH 3BUILHEHHS MPU HE3aKOHHOMY
3aBOJIO/IIHHI TPAHCHMOPTHUM 3aCO0OM BHCTYNAOTh: 1) 3aBOJIOAIHHS TPAHCIOPTHUM
3aco00M, BUMHEHE Yy HEHACHJIBHMIIBKUN crocid omHoociono (4. 1 cr. 289 KK); 2)
3aBOJIOJIIHHS TPAHCIIOPTHUM 3aCO00M, BUMHEHE 0COOOI0 3a TOIMEPEIHbOI0 3MOBOIO 3
rpynoto oci0 (4. 2 cr. 289 KK); 3) 3aB0onOIHHS TPaHCHOPTHUM 3acO00M, BUMHEHE
OJIHOOCIOHO YM y CKJIaJll TPyNu OCi0 3a MOMepeHHOI0 3MOBOIO 3 MPOHUKHEHHSIM Y
npuMilieHHst uu iHme cxoBumie (4. 2 cr. 289 KK); 4) 11 xx cami aii, K0 BOHH
3aBAaJId 3HAYHO1 200 BenuKoi MaTepianbHOi mkoau (4. 2 1 4. 3 ct. 289 KK); 5) Ti x
caMi fii, SIKIIIO BOHW BYMHEHI 0CO0O0I0 y CKJIajal opranizoBaHoi rpymnu (4. 3 cr. 289
KK).

ITizcTaBoro 3BiIbHEHHS 32 HE3aKOHHE 3aBOJIOJIIHHS TPAHCIIOPTHHUM 3aCO00M €
CYKYIHICTh TTO3UTUBHHUX MOCTKPUMIHAJIBHUX Ji BUHHOTO, II0 YTBOPIOETHCS TPhOMA
oOcTtaBUHaMH: a) JOOPOBUIbHA 3asBa MPABOOXOPOHHUM OpraHaM MpPO BUYMHECHHM
3MounH; O) TOBEPHEHHS TPAHCIOPTHOTO 3aco00y WOro BIACHUKY;, B) TIOBHE
BIJIIIKO/IYBaHHS 3aBAaHUX 30UTKIB. JJOOpOBIIbHA 3asBa MPO HE3aKOHHE 3aBOJIOIIHHS
TPAHCIIOPTHUM 3acO00M Tepeadadyae CaMOBHUKPHUTTS OCOOM Yy BUMHEHOMY 3J0YHHI.

3aK0OH HE BHCYBa€ BHMOI IIOJO CBO€YACHOCTI 3asBU. B mitepatypit Xk
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MIIKPECTIOETHCA, 0 3asiBa POOUTHCA HE Yy 3B’SI3Ky 3 THM, IO MPABOOXOPOHHHUM
opraHam CTajJ0 BiIOMO TMpo ocoOy, M0 BYMHWIA HE3aKOHHE 3aBOJIOIIHHS
TpaHcnopTHUM 3acobom. Cumia norogutuck 13 HO.D. [BaHOBHM, IO PO HE3aKOHHE
3aBOJIOIHHSA TPAHCIOPTHUM 3aCO00M TIPABOOXOPOHHUM OpraHaM, y OUIBIIOCTI
BUIIAQJIKIB, CTAa€ BIJOMO BiApa3y abo yepe3 KOPOTKHM MPOMDKOK 4Yacy 3 MOMEHTY
BYMHEHHSI 3JI0YMHY, TOMY CIlpaBa HE€ B TOMY, 100 BHUSBUTH (PaKT 3aBOJIOIHHS
TPAHCIIOPTHUM 3aCO00M — BIH € OYEBHJIHUM, a PO3KPUTH MOTO Ta BUKPHUTU OCIO, SKi
foro BunHUIM. [loBepHEHHS TPaHCIIOPTHOTO 3acO0y BIACHUKY Tiependadae pakTUyHy
nepenayy Horo BJIacCHUKY ab0 3aKOHHOMY KOpucTyBaueBi. Ll mijcTaBa 3ymMOBIIIOE
HEMOKJIMBICTh 3BUILHCHHS 3a HE3aKOHHE 3aBOJIOIHHS TPAHCIOPTHUM 3aCO00M y pasi
Horo ymucHoro abo HeobepexxHoro 3uuieHHs. Y 4. 4 cT. 289 KK He nepenbavaeTses
MMO3WTHUBHOI MTOBEIHKY Y BUTJISAI «YCYHEHHS 3aIOiSTHOT IIIKOIW», TOMY BJIACHOPYYHE
BIIHOBJICHHSI OCOOOI0 TPAHCHOPTHOTO 3aco0y MOXKE€ BpPaxXOBYBATHCS JIMIIE SIK
oOcTaBHHa, 110 MOM’sIKIIIye mokapanHs (1. 2) 4. 1 ct. 66 KK).

3sinvHeHHs 0CcOOU  BI0 KPUMIHANLHOI  8I0NOGIOANLHOCHMI 34 HE3AKOHHE
BUPOOHUYMBO, BUSOMOBGIEHHS, NPUOOAHHSA, 30epieanHsl, Nepee3eHHsl, NepeculaHHs.
HAPKOMUYHUX 3ac00i8, NCUXOMPONHUX pedosur abo ix ananocie. Ocoba, sKa
TO0OpOBUTHHO 37aJla HAPKOTHUYHI 3aCO0M, TICUXOTPOITHI PEYOBHMHU ab0 iX aHajoru i
BKa3ajia JpKepeso iX npuaOaHHs a0o Crpusijia PO3KPUTTIO 3JI0YMHIB, TIOB’SI3aHUX 3 1X
HE3aKOHHHUM 001roM, 3BUIHHSETHCS BiJl KpUMIHAIBHOI BIJIMOBIAAIBHOCTI 32 HE3aKOHHE
iX BUpOOHMIITBO, BUTOTOBJICHHSI, MPU0aHHs, 30epiraHHs, IEPEBE3CHHS, TePECUIaHHS
(yactuHa nepua 1i€i ctaTTi, yactuHa nepia ctarti 309 nporo Kogekcy) (4. 4 ct. 307
KK).

3nounHu y cdepi 00iry HApKOTUYHUX 3aC00IB, TMCUXOTPOMHUX PEYOBHH, iX
aHajoris abo MPeKypcopiB MaloTh TEHJEHILil 10 3POCTaHHA. IX MHMTOMa Bara y
3arajbHINA CTPYKTYpI 3J0YMHHOCTI B YKpaini 30ubmunacs 3 10,3% y 2003 p. mo 13,6
% [12,6 %]. y 2004 p. Y 2004-2005 pp. BOHU BIiepIiie BUNWIILIIN Ha APYTe MICIE cepet
yCIX 3apeeCTpOBAHUX 3JIOYMHIB Ta ckianmu 65,7 tuc. 3mounHiB y 2004 p. Ta 65 TuC.

snmounHIB y 2005 p., mo y nopiBasHHI 3 2003 p. Ha 14 % Oinbine. 3a pe3ynbraTramu
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nociaikenb  B.A. Tumomenka, HapkoOi3HEC €  JOBrOTPUBAJIO  Ta
HaUTpUOYTKOBIIIOKO 3I0YNHHOIO ISIIBHICTIO B YKpaiHi.

[lepeaymMoBOIO 3BUIBHEHHSI NPU HE3aKOHHOMY BHPOOHMIITBI, BUTOTOBJICHHI,
npunbaHHi, 30epiraHHi, TMEpPEeBE3CHHI, MEpPEeCUIaHHI HApPKOTUYHHX  3aco0iB,
NICUXOTPOIHUX PEUOBHMH a00 1X AHAJIOTIB € BYMHEHHS 3a3HAYCHUX aJbTEPHATHUBHUX
3MIOYMHHUX NI y cdepl 00iry HAPKOTUYHHUX 3ac00iB. 3a0XOYEHHS MO3UTUBHOI
NOCTKPUMIHAJIBHOI OBEIIHKH, 10 nependayene y 4. 4 ct. 307 KK, nommuproerses
Ha JIBa 3JIOYMHM 1) HE3aKOHHE BUPOOHHUIITBO, BUTOTOBJICHHS, MPUIOAHHS,
30epiraHHsi, NMEPEeBE3CHHSI YW NEPECHIaHHS 3 METOI0 30yTy HapKOTHYHHUX 3acoOiB,
MICUXOTPOMHUX PeYOBUH a00 ix aHajoriB (4. 1 c¢t. 307) 1 2) He3aKOHHE BUPOOHUIITBO,
BUT'OTOBJICHHS, IPUI0aHHs, 30epiraHHs, IEPEBE3CHHS UM MEePECUIaHHS HAPKOTUYHUX
3aco01B, ICUXOTPOITHUX PEYOBUH a00 iX aHanoriB 6e3 metu 30yTy (4. 1 c1. 309).

[lincraBoro 3BUIBHEHHS 3a HE3aKOHHE BHUPOOHMIITBO, BUTOTOBJICHHS,
npuaOaHHs, 30epiraHHs, T[EpEeBE3EHHs, IMepecUIaHHs HApKOTUYHUX 3aco0iB,
MICUXOTPOTTHUX PEUYOBHH a00 iX aHAJOTIB BUCTYMAE€ CYKYMHICTh JBOX ITO3UTHBHUX
MOCTKPUMIHAIBHUX M1l BUHHOTO: 1) MOOpOBUIbHA 37a4a HAPKOTUYHHX 3aco0iB,
MICUXOTPOIHUX PEUOBHUH a00 1X aHAJIOTIB 1 2) BKa3iBKa Ha JKepeso iX mpuadaHHs ado
CIPUSHHS PO3KPUTTIO 3JI0YMHIB, TOB'A3aHUX 3 1X HE3aKOHHUM 00iroM. He 3roanwmii 3
TaKUM BU3HAYCHHSM II1JICTaBH 3BUIBHEHHS BiJ KPUMIHAJIBHOI BiJIOBIIAIBLHOCTI 3 Y.
4 cr. 307 KK C.I. JlppoMOB, sKHUH BBaXXKa€ HEK «HE3aKOHHE BHUPOOHUIITBO,
BUTOTOBJICHHS, MPUAOAaHHS, 30€piraHHs, MEPEBE3CHHS, MEPECUSIaHHS HAPKOTUIHUX
3ac001B, TCUXOTPOIHUX PEYOBMH abO iX aHaJoriB, BUYMHEHI (PI3MYHOIO OCYAHOIO
oco0oto, 110 gocsria 16-piyHoro Biky». HenmepekoHIMBOIO BUTJISIAE MO3UILS IBOTO
JOCIITHUKA, SIKAA OTOTOKHIOE TJCTaBy KPUMIHAIBHOT BIMOBIMAIBHOCTI 1 MACTaBY
3BIILHEHHS BIJ HEl. 3aKkOHOM BH3HAYEHO, M0 IMIJCTaBOI0 KPUMIHAJIBHOI
BIJIMOBIIAJTLHOCT1 € BUNHEHHSI 0COO0I0 CYCHIIbHO-HEOE3MEYHOTO MisTHHS, 110 MICTUTh
cknayn 3mounny, nepeabadenoro KK (u. 1 crt. 2 KK). IliacraBu 3BigbHEHHS BiA
KpUMIHAJIBHOT BIAMOBIAAIBHOCTI B 3aKOHI HE MPOIHCAHI, HATOMICTh CTAJIUM €
PO3yMIHHS iX SIK CYKYITHOCT1 00’ €KTUBHUX 1 Cy0’€KTUBHHX 0OCTaBHH, IO T03BOJISIOThH

3BIIBHUTH OCOOY BiJ KpUMIHAJIBHOI BIJAMOBIJAIBLHOCTI. 3a COILAJIbHUM 3MICTOM Ta
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MPABOBUMHM HACHIJIKAMH CYCIMJIbHO-HEOE3MEeYHe JiSHHS, SIKE€ BHU3HAETHCS 3JI0UUHOM,
Ta TO3WUTHUBHA TOCTKPUMIHAJIbHA TIOBEAIHKA OCOOM TICIs WOT0 BYMHEHHS, HE
CIIBIAAAIOTh, MIJACTABH IIUX BHJIB IOBEIIHKU Y cdepi KpUMIHAJIBHO-IIPABOBOTO
PETYIIIOBaHHS J1aMEeTPaIbHO MPOTHIICKH] i 0JHAKOBUMH OyTH HE MOXKYTh. He MoxHa
norogucs 1 3 iHmuM BucHoBkoM C.I. JlppomoBa, 110 «mijcTaBa IS yCiX BHJIIB
3BIIBHCHHS BIJI KPHUMIHAJIBHOI BIAMOBIAAIBHOCTI € OJHaKoBOIO». IlimcraBu
3BUIBHEHHS BiJ KpPHUMIHAJbHOI BIAMOBIJATBHOCTI BHU3HAYAIOTH MOCTKPUMIHAIBHY
MOBEJIHKY, 10 3a0X0UYY€EThCS JCP’KABOIO 1 MOAUISIETHCS HA MEBHI BUJIM: 3arajibHI Ta
cnemnlajgbHl MIACTaBU, OCHOBHI Ta CyOcHIlapHl, AMCKpPELiidHI Ta IMIIEpaTUBHI,
cy0’eKTHBHI Ta O00’€KTHBHI, YMOBHI Ta O€3yMOBHI TOIIO. TOMYy BHCHOBOK IIpO
«OJTHAKOBICTh IIIJICTaB» KPHMIHAJIBbHOI BIAMOBIJAIBHOCTI Ta 3BUIBHEHHS BIJ HeEl
BUTJISA€E, IOHAWMEHIIIE, CYyTICPECUTUBUM.

JloOpoBUIbHA 3/1a4a HAPKOTHMYHUX 3acO01B, MCUXOTPONMHUX PEUOBUH abo iX
aHAJOTIB € CKJIAJOBOI0 TIJCTaBU 3BUIBHEHHS 3a HE3aKOHHE BHUPOOHMIITBO,
BUTOTOBJICHHS, TPUAOAHHS, 30€piraHHs, IMEpPEBE3CHHS, MEPECHUIaHHS HAPKOTHYHUX
3ac001B YM NICUXOTPOINHUX PeuoBUH Ta, Ha morisig JI.B. Jopom, A.A. Mysuku, O.B
Hanen, 1.O. HukudopumHa Ta 1H., mojsrae y BHUJAYl IX 32 CBOEI BOJICIO
MIPaBOOXOPOHHUM OpraHaM HE3aJIeKHO BiJ MOTHBIB, 32 YMOBU peaJbHOI MOMJIMBOCTI
PO3MOPSINCS HUMHU 1HIIMM CIOCOOOM. 3/1a4a HApPKOTUYHUX 3aC001B, TICUXOTPOITHUX
PEUOBMH UM 1X aAHAJIOTIB BU3HAETHCA JOOPOBLIBLHOIO, SIKIIO BOHA BigOyJacs 3a
oOCTaBMH, KOJIM oco0a Majla ¥ yCBILAOMIIIOBajJa MOXJIMBICTh MPOAOBKYBATH
MPOTUIIPABHY MISUTBHICTH, ajie He MoOakalia IUM CKOpPUCTATHCS. 3BUIBHEHHS BiJl
KPUMIHAJIBHOI BIJMOBIJAIBHOCTI Ta 3aKPUTTA KPUMIHAJIBHOI CHpPaBU Ha 3a3HAYEHUX
IiJICTaBax Mae 3A1HCHIOBATHCS 3a TOPSAKOM, repeadadenum cT.cT. 7, 71, 72 KIIK. 3a
UM K€ TIOPSIIKOM 3BUTBHSETHCS B1JI KpUMIHAJIBHOI BIJMIOBIIAJIbHOCTI HA MiJCTaBl 4. 4
ct. 309 KK 3a nmii, nepenbadeni 4. 1 1iei crarTi, BUHHA 0co0a, sKa JOOPOBIILHO
3BepHyJlacs 10 JIIKYBaJbHOTO 3aKkjaay 1 po3rnodaia JIKyBaHHS BiJl HapKOMaHIi.
Jpyroro 4acTMHOIO MiACTaBU 3BUILHEHHS BHCTYIA€: a) BKa3iBKa Ha JHKEPENo ix
npunOaHHs 4 0) CHOPHUSHHS PO3KPUTTIO 3JI0YMHIB, MOB’A3aHUX 3 iX HE3aKOHHUM

o6irom. O.B. Hanmen oOrpyHTOBaHO po3MIsiAaEe Il CKJIQAOBI SIK ajlbTEPHATHUBHI Ta
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HAroJIOIIy€E, 10 TUTBKH OJTHOYACHE TIOE€JHAHHS MEPIIoi Ta OMHIET 3 aJbTEPHATUBHUX
O3HaK CTAaHOBUTH JBOEAWHY TMIJACTaBy M 3BUIBHEHHS BiJ KpUMIHaJIbHOI
BI/IITOB11AJIbHOCTI.

He srognuit i3 mum C.I. JIpboMoOB, SKuil HE pO3yMi€, YOMY 3aKOHOJABEIlb
MOKJa/1a€ Ha 0c00y 000B’SI30K CIPUSATH PO3IKPUTTIO HE TUIBKU KOHKPETHOTO 3JI0YUHY,
3a BUMHEHHS SKOTO BOHA MOKe OyTH 3BUIbHEHA BIiJl KPUMIHAIBHOI BiIIOBIIATBHOCTI,
a W IHIIUX 3JIOYMHIB, TIOB’S3aHUX 3 HE3aKOHHWM O00ITOM HApKOTHYHHX 3ac00iB,
MICUXOTPOMHUX PEeYoBMH abo ix aHanoriB. Ha Hamr morisia, HIYOTO HE3PO3yMIJIOro Yy
3aoxouyBanbHOMY mnpumnuci 4. 4 c¢r. 307 KK nHemae. CoriianbHO-KOpPUCHI Aii 0coOu,
dKa BKa3aja JKepeso Npua0aHHd HAPKOTUYHUX 3aCO0IB UM MCUXOTPOIHUX PEUYOBUH
a00 crpusia PO3KPUTTIO 3JIOYMHIB, TIOB’SA3aHUX 3 iX HE3aKOHHUM 00Irom,
CHIBBIAHOCATBCS SIK OKpPEMI JIAHKM MPOLECY PO3KPUTTS 3104uHy. BkasziBka Ha
JHKepesno mpu10aHHsa HAPKOTUYHUX 3aC001B, ICUXOTPOITHUX PEUOBUH ab0 iX aHAJIOTIB
€ YaCTKOI OLIBII IUPOKOTO MOHATTS CIPHUSHHSA PO3KPUTTIO 3JIOUMHIB, OB’ A3aHUX 3
iX HE3aKOHHUM o00IroM. PO3KpUTTS 37M04MHIB y cdepi HE3aKOHHOro o0iry
HApKOTUYHUX 3aC00IB Ta TMCHUXOTPOITHUX PEYOBHH, OCOOJIMBO BUMHIOBAHUX
OpraHi30BaHUMH 3JIOYMHHUMU IpyNaMu ado0 3JI0YMHHUMU OPTaHi3alisiMH, TOKJIaJeHe
Ha cremianizoBani miapo3aim MBC ta CBY. Ocoba, sika BUYMHUIIA 3JI0YMH, MOXKE
JUIIE CHPHUSATH PO3KPUTTIO BIJOMHUX IH 3JI0YMHIB, IO IIOB’s3aHI 13 HE3aKOHHUM
00IrOM HAapKOTUYHHUX 3ac001B, NMCUXOTPOMHUX PEYOBHH Ta iX AHAJIOrIB, HAJaHHAM
iH(dOopMaIIi Mmoo JHKepea, KITbKOCT, MPUYSTHUX 10 HAPKOTUIHUX 3JI0YMHIB OCi0, a
TaKoX, HaJaTu 1H(POpPMAIli0, KOJU Ta Yy sIKU croci®d BoHa mpuadana HApKOTUYHI
3acobu  ab0  TICUXOTPOMHI  pedyoBMHU. Ha  MOXIUBICTH  BCTAHOBJICHHS
KOH(iIEHIIITHOTO  CmiBpPOOITHUIITBA 3  OyJb-SKMMH oco0aMu Ha  3acajax
n00poBUIBHOCTI BKa3zye 1. 13) 4. 1 ct. § 3akony Ykpainu Bix 18 mtororo 1992 p. «Ilpo
OTIEPaTUBHO-PO3IIYKOBY J1SUTbHICTHY.

Psin mociigHWKIB BBaXKAIOTh, IO 3aKJIaJIAI0UYU BUMOTY «CIIPUSHHS PO3KPHUTTIO
3JI0OYMHIB, TTOB’A3aHUX 3 X HE3aKOHHUM 001rOM» 3aKOHOJABEIlb 3HAYHO MEPEOIbIITYE
YMOBH  3BUIbHEHHS, [0 THEPEUIKOMKAE ePEKTUBHOMY 3aCTOCYBAHHIO  ITi€l

320X04YyBaJbHOI HOPMH Ta MPOIOHYIOTh BU3HATH HEOOXITHOK YMOBOIO JHIlE (DaKT
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3/1a41 HAPKOTUYHHX 3aC001B UM MCUXOTPOIHUX PeuoBUH. BuMora 1oOpoBuIbHOT 3124l
HApPKOTUYHUX 3aco0iB ab0 TMCHUXOTPOIHUX PEUYOBHH € TOJIOBHOIO COIalIbHO-
KOPUCHOIO JII€I0 BUHHOTO TIpM 3BUIBHEHHI 32 HE3aKOHHE BHPOOHMIITBO,
BUTOTOBJICHHS, TIPpUI0aHHs, 30epiranHs, MepeBe3eHHs] UX 3ac00iB Ta pedyoBUH. K
cnymHo migkpecnooTs O.B. Hanen, H.O. CapraeBa, B.A. TumomieHnko, aepkaBa
3aIlikaBjeHa y TOMYy, 1100 SKHAHO1IbIIE HAPKOTHUYHHUX 3ac00iB OyJI0 BHIIYYEHO 3
HEJIETATbHOTO O0ITY 1 BOHM HE AIMIUIM 7O CHOKMBaya-HapKOMaHa. YTIM, TUIBKH
T0OpOBUIBHOI 3/1a41 HAPKOTUYHHUX 3aC001B a00 TICUXOTPOIHUX PEUOBUH HEIOCTATHRO,
1100 BU3HATH 0CO0Y TAaKOO, 0 OCTATOYHO BTpAaTHJIAa CYCHIbHY HEOE3MEUHICTh, TOMY
aNbTEPHATUBHO, Ha BUOIp 0COOM, JOJATKOBO BU3HAYAETHCS: a) BKAa3aTH Ha JHKEPEIO
npuaOaHHS HApPKOTHUYHHUX 3acO0IB YW TICUXOTPONMHUX pPEUOBUH ab0 O) aKTUBHO
CIPUATH PO3KPUTTIO 3JI0YMHIB, [TOB’3aHUX 3 IX HE3aKOHHUM OOITOM.

AKTUBHE CIIPUSHHS PO3KPUTTIO 3JI0YMHIB HEOJHO3HAYHO CIIPUIIMA€EThCA 3 JBOX
MPUYMH: TO-TIEPIle, TOHATTS «aKTUBHOTO CHPHUSHHS» € OI[IHHUM, a BIATaK BiJpa3y
MEPEBOIUTH IMIIEPATUBHE 3BUIBHEHHS, Y (PAKTUYHO HEOOOB’A3KOBUM, NTHUCKPELIMHUIMA
pizHoBHA. CynepeuauBiCTh MOXKE TMPOSBUTUCA B CHUTYaIlli, KOJU 0c001, fKa 37aia
HAapKOTUYHI 3acOO0M YW TICUXOTPOIHI PEYOBHMHHM OpraHaM BJAJd YU MICLIEBOTO
CaMOBpSyBaHHS Ta HE 3MOIJja BKa3aTH JKEpeso iX MNpuaOdaHHs, ajne Crpusia
PO3KPHUTTIO IHIIMX BIAOMHX IH 3JI0YMHIB, IIOB’SI3aHUX 3 HE3aKOHHHM 00irom
HAapKOTUYHMX 3acCO0IB YW TMCHUXOTPONHUX PEUOBUH, CYJ MOXKE BIAMOBUTH Yy
3BUIBHEHHI BMOTHBYBABIIM PIIIEHHS BIJCYTHICTIO «aKTUBHOTO CIpHUSHHS». Bumora
CIPUSHHSA PO3KPHUTTIO HEBH3HAUCHOTO KOJIa 1HIIMX 3J0YMHIB, TOB’S3aHUX 3
HE3aKOHHUM 001roM HapKOTHUYHHUX 3aC001B UM MCUXOTPOMTHUX PEUOBHH, € 3aBUIIICHOIO
1 He KoHKpeTHOro. Ocoba MOBHMHHA CHOKYTYBaTH OCOOMCTY MPOBHHY Y BUYMHEHHI
KOHKPETHOTO 3JIOYHMHY, Y 3B’A3Ky 3 YUM BOHA OOBHMHYBAauye€ThCS y BYHHEHHI
BIJIMOBITHOTO 3JI0YMHY y cpepi 00iry HAPKOTUIHHUX 3aC001B, ICUXOTPOITHUX PEYOBHH,
ix aHamoriB abo mpeKypcopiB. Bupimrytoun 1€ TWUTaHHS, CIiA BUXOJIUTH 3
HacTynHoro. JIoOpoBijbHA 3/1a4a HAPKOTHYHHUX 3aCO01B, ICUXOTPOITHUX PEUYOBHH a00
iX aHayoriB € 00OB’S3KOBHM €JIEMEHTOM TO3WUTHUBHOI MOBEIIHKM BUHHOTO. BKa3iBka

Ha JKEPCIIO HpI/I,Z[6aHH}I HapKOTHUYHUX 3aco0IB 4u IICUXOTPOIITHHUX PCYOBHH €
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€JIeMEHTOM OUThII 00’€MHOTO 1 CKIAAHOTO TMPOIECY PO3KPUTTS 3J0YMHY, SKUH 3a
BUMOTaMH 3aKOHY 3/1MCHIOIOTh YMOBHOBa)KEHHI JEp>KaBOIO CIEIlialbHI OpraHH.
Biarak, npupoHo moegHaTH B OAHOMY MEPEIIKy J0 MO3WTHUBHOI MOBEAIHKH OCOOU
BUMOTH: a) BKa3aTH JHKEpPEno NMpUAO0aHHS HApKOTHYHUX 3aCO0IB UM MCHUXOTPOITHUX
pedyoBUH ab0 0) IHIIUM MUISXOM CIPUATH PO3KPUTTIO BUMHEHOTO 3JI04YMHY. Takuit
KOMILJIEKC MO3UTUBHOI MOCTKPUMIHAIBHOI MOBEIIHKK OCOOH, sSIka BUMHWIIA 3JI0YUH B
cdepi 00iry HapKOTUYHHUX 3aC001B, JOCTOBIPHO CBITYUTH MPO BTPATY HEIO CYCHIIBHOT
He0e3MeYHOCTI Ta AOLUIBHICTh 3BUIbHEHHS i1 BiJ KpUMIHAIBHOI BIJITOBIIAJIbHOCTI.

38invHenHHs 0cOOU  BI0 KPUMIHANLHOI  8i0NOBIOANLHOCMI 34 HE3AKOHHE
BUPOOHUYMBO, BUCOMOBIEHHS, NPUOOAHHS, 30epicanisl, nepese3eHHs YU Nepecuiantsl
HAPKOMUYHUX 3Ac0o0i8, NCUXOMPONHUX pedosuHn abo ix ananocie ez memu 30ym)y.
Ocoba, sika AOOpPOBIIBLHO 3BEpHYyJacs A0 JIKYBAIBHOTO 3aKjaay 1 posnoyana
JIKyBaHHS BiJ] HAPKOMaHii, 3BUIBHAETHCS B1J KpUMIHAIBHOT BIJMOBIIAIBHOCTI 3a Iii,
nepeadayeH1 YaCTUHOO nepioro 1€l ctarti (4. 4 cr. 309 KK).

ITepenymoBoto 3BiIbHEHHS 3a 4. 4 ¢T. 309 KK € T1 % cami anbTepHaTUBHI il 3
THUM JK€ TPEIMETOM 3JI04HHY, 1o nependadeHi y 4. 1 ct. 307 KK, Ta nomsirarots y
HE3aKOHHOMY BUPOOHHUIITBI, BUTOTOBJICHHI, MpHUI0aHH1, 30€piraHHi, NepeBe3eHHI YU
MEepPECUIaHH1 HApKOTUYHUX 3ac00iB, MCUXOTPOIHUX PEYOBUH abo ix aHayoriB 0e3
Metn 30yTy. IlpuHIMIIOBA BIAMIHHICTH JOCTIDKYBAaHUX 3JOYHMHIB TIIOJISATAE Y
BIJICYTHOCTI CHEIladbHOI METH — 30yTy HapKOTHMYHHUX 3aco01B, MCUXOTPOIHUX
pedoBHH a0 ix ananoriB. Ha 3mounn, nependavenuii 4. 1 ct. 309 KK, mommpromoTs
CBOIO JIIF0 OJTHOYACHO J[B1 3a0X0uyBajibHI HOpMH — 4. 4 ¢T. 307 Ta 4. 4 ct1. 309 KK.

[lincraBoto 3BIIBHEHHS 3a HE3aKOHHE BUPOOHMIITBO, BHUTOTOBJICHHS,
npuabanHs, 30epiraHHs, IEpEeBE3EHHS Y TMEePECUIIaHHS HAPKOTUYHUX 3aco0iB,
MICUXOTPOMHUX PEYOBUH a00 iX aHaioriB 0e3 MeTu 30yTy € CYKYHHICTh MO3UTHUBHOI
MOCTKPUMIHAJILHOT TTOBEIHKH, 1[0 YTBOPIOETHCA 13 a) JOOPOBUIHLHOTO 3BEPHEHHS 10
JIKyBaJIbHOTO 3akiany 1 ©O) mouaTKy JIKyBaHHS BiJ HapkoMmanii. JlikyBaHHS
HapKOMaHIi BKJIFOYA€ TMOETAMHUN KOMIUIEKC 3aXO0JiB, CIPSIMOBAHMX Ha JIKBIJAIlIO
OCHOBHUX TICHUXIUYHUX 1 COMAaTUYHHX MPOSBIB 3aXBOPIOBaHHS. Bupimryroun nmuTaHHS

po 3BIIBHEHHsS O0COOM B1J KpHUMIiHAJIBHOI BIAMOBIJAIBLHOCTI HA MM MIJCTaBl CyIy
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HEOOXITHO 3’SICOBYBATH, YH JIHCHO 0co0a CTpakaaia Ha HAPKOMaHIIO 1 moTpedyBana
JIKyBaHHS BiJ HeEi, 4M MIHCHO BOHA 3BEpHYJacs M0 JIKyBaJbHOTO 3aKiany 1
posroyaia JIKyBaHHS JOOPOBIIBHO, @ HE BUMYIIEHO 1 Y JIMCHO CTaBUTH 32 METY
BUJIIKYBaTHUCS BiJ] HApKOMaHii, a HE YXWIMTUCh y TaKWi CMOCIO BiJ KpUMIHAJIBHOI
BIJIMOBIAQAIBHOCTI 3a BUYMHEHWM 3y10unH. [louaTtok JiKyBaHHS BiJ HapKOMaHii
XapaKTEpU3y€eThCs TMOMIMIEHHSIM OCOOM JI0 CTAI[lOHAPHOTO MEIUYHOrO 3aKianay ado
JIKyBaHHS TMPOXOAuTh amOymatopHo. Oco0a BHM3HAETHCA TaKOW, IO po3IMoyasa
JIKYBaHHS BiJl HAapKOMaHIi, SKIIO BOHA Moyajga BUKOHYBATH IMPU3HAYEHHS JIKaps.
Hapkomanis — ne Tsbkka HaOyTa xBopoOa. Menuku BU3HAYalOTh HAPKOMAHIIO SIK
XBOpOOY, Ky BUKIHUKAE CHCTEMATHYHE B)XMBAHHS HAPKOTHUKIB Ta MPOSIBISETHCS
CUHIPOMOM 3MIHEHOI PEaKTUBHOCTI, MCHXIYHOI 1 (hI3UYHOI 3aJIEKHOCTI, a TaKOX
IHIIMMU  TICUXOTPOIIHUMHU 1 COLIAJIbBHUMH (eHomMeHamMu. JliarHo3 HapKOMaHii
BCTAHOBIIIOETHCS B TOMY BHUIIQJKy, KOJM € KIIHIYHI O3HAKU 3aXBOPIOBAHHS 3a
HAsIBHOCTI KIJIBKOX MPOBIJHUX CHUHAPOMIB: TCUXIYHOI 3aJIEKHOCTI - MATOJIOTIYHOTO
MOTATY 0 HAPKOTHKY, (DI3UYHOI 3aJ€KHOCTI - KOMIUIEKCY COMAaTOHEBPOJOTTUHHUX
OOTSDKIIMBUX XBOPOOJIMBUX 3MIH 32 YMOBHU 3JIOBXKMBaHHsS HapkoTukamu. [lodatkom
JIKyBaHHS BI1J HapKOMaHIi MO)XHa BBa)XaTH [OYATOK JIIKYBAIBHMX 3aXOMIB 3
MiHIMI3aIlli Ta BHUKIIOYCHHS 3aJICKHOCTI OCOOM BiJ HApKOTHUYHUX 3aco0iB YH
MICUXOTPOMHUX PEYOBHH.

JloOpoBUJIbHE 3BEpHEHHS N0 JIIKyBaJlbHOrO 3akiany, Ha 1aymky LO.
Hukudopunna, nonsrae y mpoxaHHI, 3asBl 9 BUMO31, 3BEPHEHIN N0 opraHizaiii
(ycTaHOBHM) OXOPOHHM 3J0POB’Sl HUISIXOM OCOOMCTOi sIBKM abo iHmuM nuisixom. O.B.
Hanen nmae Ginbpln MicTKe BHU3HAYEHHS JTOOPOBLIBHOTO 3BEPHEHHS SIK BUMHEHE Ha
BJIACHUY PO3CYa OCOOMCTO UM Yepe3 IHIINX 0CI0 3BEpHEHHS OY/b-IKUM CIIOCOOOM 10
JKYBaJIbHOTO 3aKJIaJy YM OKPEMOTO JiKaps 3 MPOXaHHSIM MPOBECTH JIKYBaHHS 0COOU
BiJl HApKOMaHIii 3a HASBHOCTI ii y I1i€1 0COOM Ta YCBIAOMIIEHHS O0COOOI0 MOKIIUBOCTI
MPOJIOBXKYBAaTH HEJIKYBaHHs I11€i XBOpOOW. 3 MM TMOTJISIOM CIiJ] TOTOJUTHUCH.
3araJlbHOBU3HAH1 COIllaibHI, IICUXOJIOTI4H1, MEAUYHI Ta 1HII PpoOJeMH, MOB’sI3aHl 3

JIKyBaHHSM HapKO3aJIeXKHUX 0c10, 0COOIUBO MOJIOJOTO BIKY.
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3ginbHennss  0cobu 8i0 KPUMIHANbHOI  GIONOBIOANLHOCMI 34  HE3aKOHHE
BUPOOHUYMBO, BUCOMOBIEHH, NPUOOAHHS, 30epicanisl, nepese3eHHs Yy Nepecuiantsl
npexypcopig. Ocoba, sika TOOPOBUILHO 3/1ajia MPEKYpPCOpH, L0 MPU3HAYAIHCS IS
BUPOOHHIITBA a00 BUTOTOBJICHHSI HAPKOTUIHHUX 3aCO0IB UM TICUXOTPOITHUX PEYOBHH, 1
BKa3aja JKepeno iX mpuibaHHs abo crpusija pO3KPUTTIO 3JI0YMHIB, MOB'I3aHUX 13
HE3aKOHHHUM O0IrOM TMPEKYypCOpIB, HAPKOTUYHUX 3aC001B, NCUXOTPOIHUX PEUOBUH
abo ixX aHaJOriB, 3BUILHSAETHCS BiJ KPUMIHAIBHOI BIAMOBIJAIBHOCTI 32 HE3aKOHHI X
BUPOOHMIITBO, BUTOTOBJICHHS, MPUIA0AHHS, 30epiraHHs, MEpPEeBE3CHHs, MepecuIaHHs
(vactmHa nepma 1€l crarti) (4. 4 ct. 311 KK).

Bnepme Ha mpoOnemy 3BUIBHEHHS BlJ KpPHUMIHAJIbHOI BIJIMOBIJAJIBHOCTI 3a
HE3aKOHHE TOBOJKEHHSI 3 TMpeKypcopaMu 3BepHYB yBary A.A. My3suka, sKuii
3a3HA4YMB, 110 HE3aKOHHUN O0OIr MPEKypcopiB MOPIBHSAHO 3 HE3aKOHHHM OOIrOM
HApKOTUYHHUX 3aC00IB 4YM TICUXOTPOIHUX PEUYOBUH XapaKTEPUYETHCS MEHIINM
CTYNEHEeM CycrniapbHOi HeOe3meuyHocTi. OMHaK 1€ BHUCHOBOK JUCOHYE 3 TO3UIIIEI0
3akoHOMaBLs. CBIQYEHHSM IOTO € BIACYTHICTh y  KpHUMIHaJIbHOMY Ta
aJMIHICTPAaTUBHOMY 3aKOHOJIABCTBI 3a0XOUYyBAJIbHUX HOPM, SKI MOXHa Oyino O
3aCTOCYBaTH y BHUNAJKaX BUMHEHHS NEBHUX i, MOB’S3aHUX 3 MPEKypCOpaMH, Ta
BIIMIOBITHO TPOMOHYBAaB BBECTH IOJIOKEHHSI, TPO Te€, IO 0co0a 3BIIBHAETHCS BiJ
KpUMIHAJBHOI BIJIMOBIIAJIBHOCTI 3a HE3aKOHHI il 3 IPEKypcopaMHd Ha THX XKe
MiJICTaBax, M0 ¥ 0coOu, Kl BUMHUIIM HE3aKOHHI il 3 HAPKOTUYHUMH 3ac00aMu 4
MICUXOTPOTTHUMU PEUOBUHAMM.

[lepemymMOBOIO I[,OTO 3BUIBHEHHSI BHUCTYIA€ HE3aKOHHE BUPOOHHMIITBO,
BUT'OTOBJICHHSI, MpUI0aHHsI, 30epiraHHs, ePEeBE3CHHS YU NIEPECUIaHHS MPEKYPCOPIB 3
METOIO X BUKOPUCTAHHS /11 BUPOOHUIITBA a00 BUTOTOBJICHHS HAPKOTHYHUX 3aC00iB
9y TICUXOTPOMHHUX pedoBWH. [IpekypcopamMm € pedoBMHM Ta IX COJI, IO
BUKOPUCTOBYIOTHCS TP BHPOOHMIITBI, BHUTOTOBJICHHI HApPKOTUYHHX 3ac00iB Ta
NCUXOTpOnHUX peyoBHH, BKIOYeHI 70 Crmcky Ne 1 1 Crucky Ne 2 Ta6muumi 1V
[Tepeniky HapKOTUYHUX 3aC001B, ICUXOTPOITHUX PEYOBHUH 1 IPEKYPCOPIB, 00IT AKUX B
VYkpaini 3a00poHeHMiI a00 OOMEXEHHI 3axoJaMd KOHTPOJIIO PI3HOTO CTYIICHIO

cyBopocTi. Jlo mpekypcopiB BiIHOCIThH alleTOH, €TUJIOBUM edip, CONsHY Ta cipyaHy
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KHUCIIOTY, Toiiyon Ta iHmie. [lii 3 mpekypcopamu, L0 MOJATalOTh Y BUPOOHUIITBI,
BUTOTOBJICHHI, MNpUAOaHHl, 30epiraHHi, NEpeBe3eHHI YW TMEpPeCHIaHHI 3 METOI0
BUKOPUCTAHHS JUIsi BUPOOHHUIITBA a00 BUIOTOBJIEHHS HAPKOTUYHUX 3acO0iB YU
MICUXOTPOTTHUX PEUOBHH, 32 3MICTOBHUM HABaHTAXKCHHIM € TAKUMHU CAMHUMHU SIK 1 TIPH
BUMHEHHI 3JI04YMHIB, nepeadadenux 4.1 c¢r. 307 ta 4. 1 cr. 309 KK.

[lincraBoro 3BUIBHEHHS 3a HE3aKOHHE BHUPOOHHUIITBO, BHUTOTOBJICHHS,
npuaOaHHs, 30epiraHHs, MEPEeBE3eHHS YW IMEePECUIaHHS MPEKYPCOPIB € CYKYITHICTh
JIBOX TMO3UTHUBHUX IMMOCTKPUMIHAJIBHHUX Jid: a) TOOpOBIIbHA 3/1ada MPEKypPCOpiB, IO
MpU3HAYalIucs Uil BUPOOHUUTBA a00 BUIOTOBJIEHHS HAPKOTUYHUX 3ac00IB 4YH
MICUXOTPOMHUX PEYOBHH, 1 0) BKa3iBKa Ha JKEpeso iX mpuadaHHs ad0 CIpPUSHHA
PO3KPUTTIO 3JI0YMHIB, ITOB’A3aHUX 13 HE3AKOHHUM 00IrOM MPEKYPCOPIB, HAPKOTUUHUX
3ac001B, MCUXOTPOMHUX PEUOBHH a00 iX aHaioriB. Sk OauMMo, 3aKOHOJABEIb HE
TUTBKYU CHPUMHSB mporo3uilii A.A. My3uku, a i JOCTIBHO BiJITBOPUB 3BUIHLHEHHS 32
HE3aKOHHE BUPOOHUIITBO, BUTOTOBJICHHS, MpUI0aHHS, 30epiraHHs, MEpPEBE3CHHS,
MEePECUIIaHHS. HAPKOTUYHUX 3ac00iB, NMCUXOTPOIHHUX PEYOBUMH ab0 iX aHaJOriB 3
MeTor Ta 6e3 Met 30yTy (4. 4 cr. 307 KK). Lle no3Bonsie Ham JUIe MyHKTHPOM
MO3HAYUTH MiACTaBY 3BUTbHEHHS 32 HE3aKOHHE MOBOKEHHS 3 IPEKYpPCOpaMHu.

JloOpoBUTbHA 37a4a MPEKYpCOpiB, SKI MPU3HAYATIUCS I BUPOOHUIITBA 200
BUTOTOBJICHHSI HApPKOTUYHUX 3aC00IB YW TICUXOTPOMHUX PEYOBUH, TMOJSTAE Y
¢BuuHI  1X mOepenayl  y PpO3NOPSKEHHS OpraHiB  BJIagd YU MICLEBOIO
CaMOBPSIYBaHHS, KOJM Taka 0co0a Ma€ MOXJIMBICTH 1 YCBIJIOMITIOE TIOJAJIbIIE
HE3aKOHHE MOBOJKEHHS 13 IIUMHU peyoBMHaMU. BkaziBka Ha JpKepelio Mpua0aHHs — 1€
MpaBIMBEe Ta HeBUMYyIIeHe i1HQopMalliiHe TOBIAOMJICHHS TIPO OOCTaBUHU
HE3aKOHHOTO MpUAOaHHS MpeKypcopiB. COpUSHHSI PO3KPUTTIO 3JI0YMHIB, TIOB’ SI3aHUX
13 HE3aKOHHUM OOIrOM NMPEKYPCOPIB, HAPKOTUYHUX 3aCO01B, ICUXOTPOIHUX PEUOBUH
abo ix aHajoriB, nependayvae Oy/b-sKe CIOPUSHHS Y BUSBJICHHI Ta 3aKpIMJIeH] JOKa3iB
y CrpaBax IMpo 3JI0YNHH, 1m0 nepeadadeHi cr.ct. 305-320 KK.

3sinvHenHs 0coOU  B8I0 KPUMIHANLHOI  8I0NOBIOANLHOCMI 34 HE3AKOHHE
BUPOOHUYMBO, BUCOMOBIIEHHS, NPUODAHHS, Nepede3eHHs, NepecUsants, 30epicanns 3

Memoro 30ymy abo 30ymy OmMpyUHUX YU CUNbHOOIIOUUX PEeuO8UH AOO0 OMPYUHUX YU
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cunbHOOItouUX Jnikapcvkux 3acobie. Ocola, sika AOOPOBLIBHO 37aja OTPYyHHI YU
CIJIBHO/IIOWI PEYOBHHHU, [0 HE € HAPKOTUYHHUMH a00 TCUXOTPONHUMH YU iX
aHajoramu, abo OTpyHHI YM CHUJIBHOJIIOYI JIIKApChKI 3acO0M Ta BKazalia JDKEpeso ix
npuabaHHs abo crpusiiia pO3KPUTTIO 3JI0UMHIB, TIOB'SI3aHUX 3 1X HE3aKOHHUM 00irom,
3BUIBHSAETHCS BiJ KPUMIHAJIBHOI BIAMOBIJAIBLHOCTI 3a HE3aKOHHE BHUPOOHMIITBO,
BUTOTOBJICHHS, MPUA0aHHS, NEPEBE3CHHs, MEepecusiaHHs, 30epiraHHs OTPYWHHUX YU
CHWIBHOJIIFOUMX PEYOBUH, IO HE € HAPKOTUYHHUMH a00 TCHXOTPOIMHUMH YH iX
aHajoramu, abo0 OTPYHHUX YM CHJIBHOIIOUUX JIKApChbKUX 3ac0o0iB, a TaKoX 3a
BUMHEHHS TaKuX i 0€3 CHelialbHOTO Ha T€ J03BOJY (YacTHHA Meplia Ii€i CTaTTl)
010 00JIaTHAHHS, MPU3HAYCHOTO JIUIT BUPOOHHUIITBA UM BUTOTOBIICHHS OTPYWHHUX YH
CWIBHOJIIIOUUX PEYOBUH, IO HE € HAPKOTUYHUMHU a00 MCUXOTPONHUMHU YU iX
aHajioramu, abo OTPYMHHUX UM CUIIHOJIIIOUMX JIIKapCchkuX 3aco0iB (4. 5 ct1. 321 KK).

[lepeaymMoBOIO  JOCHIJPKYBAHOTO  3BUIBHEHHS € BUMHEHHA OJAHIET 3
anbTepHATUBHUX JiH, mnependauennx 4. 1 crt. 321 KK, a came: HE3aKOHHOIO
BUPOOHMIITBA, BUTOTOBJIEHHS, MPUI0aHHS, IEPEBE3CHHS, NIEPECUIaHHS, 30epiraHHs 3
MeTOor 30yTy a0 30yTy OTpYHHHMX UM CHJIBHOMIIOUHMX PEYOBHH a00 OTPYWHHUX UM
CUJILHOMIIOUMX JIKApChKUX 3aco0iB, a TaKOoXX 3JIMCHEHHS TakKuxX I 1100
oOnagHaHHs, TPU3HAYEHOTO JJIi BUPOOHMIITBA YHM BUTOTOBJICHHS OTPYHMHHX a0o
CWIBHOJIIIOUUX PEUYOBUH, a00 OTPYWHHMX YHM CHJIBHOJIIOUMX JIKAPCHKUX 3ac00i1B,
BUMHEHI1 0€3 CIelialbHOTO Ha T€ J03BOJY.

[IpenMeToM 1BOTO 3JI0UMHY € OTPYHHI Ta CHJIBHOAIIOYI PEYOBHUHH, IO HE €
HApKOTUYHHUMH a00 TICHXOTPOITHUMH 4YH I1X aHaJoraMH, a TaKOoX OTpYHHI 4YHu
CUJIBHOJIIOYl JIIKAPChKI PEUOBUHM Ta OOJaAHAHHA [JIs 1X BUPOOHUIITBA YU
BUTOTOBJIEHHS. llepenik OTpyHHUX PEYOBHH, Y TOMY YHCIII MPOAYKTIB O10TEXHOIOT1H
Ta I1HIIUMX OIOJOTIYHUX areHTiB, BHPOOHMIITBO, 30€piraHHs, TPAHCIOPTYBAHHS,
BUKOPWCTAHHS, 3aXOPOHEHHS, 3HUIICHHS Ta YTUJI3AIlisl SIKUX 3JIMCHIOIOTHCS 3a
HAasIBHOCTI JT03BOJY, 3aTBepkeHuid moctanoBot0 KMV Bix 20 uepBHst 1995 p. Ne 440,
BU3HAYAE iX SIK OTPYTH, TOKCUHU (OOHOBI, JIIKAPCHKIi, CLIBCHKOTOCTIOIAPCHKI Ta 1HIIIN),
SK1 TIOTPATUISIIOYN BCEPEIUHY OpraHi3My JIIOJUHU Yepe3 OpraHu IUXaHHS, TPABICHHS

abo0 uyepe3 WIKIpy, 37aTHI BUKJIMKATH CMEPTh JIOJUHH a00 TMCUXOHEBPOJIOTTYHHUI
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po3iaa, MOPYIICHHST AUXaHHS 4d (PYHKIIT CepAeUHO-CYIMHHOI CUCTEMH, ypaKEHHS
HUPOK (HedpomaTito) yu TMeuiHKd (remaTomnariio) Tom. BoHHM MOXyTh OyTH
MIHEpaJIbHOTO (MMIII’ K, CTPUXHIH, PTYTh Ta CyJeMa, CHHWJIbHA KHCJIOTa Ta 1HII
IiaHIId, TECTUIUAN TOIIO), POCIWHHOTO (OTpyTa, BHIAUIEHA 13 Myxomopa, Oiimoi
NOTaHKK TOWIO), TBapHUHHOro (3MiiHA OTpyTa Ta OTPyTa, WLIO0 BHPOOJISIETHCS
YJICHUCTOHOTUMH  TBapWHaMHu) a00 3MIIMIAHOTO0 YU IITYYHOTrO (XIMIYHOTIO)
noXo/KeHHS. Jl0 CHIBHOMIIOUMX PEYOBHH HAJEXKaTh JIIKapChbKi, MOOYTOBI,
MIPOMMCIIOBI Ta 1HIIN XIMI4YHI PEUYOBHHH, 3/1aTHI CBOIM BILUIMBOM Ha >KUBHUI OpraHi3m
3anofiATu Womy mkony. Jlo Hux, 3rimHo 3 Hakazom MO3 Big 14 tpaBus 2003 p.,
HaJieXKaTh aMiHa3WuH, OICENTOJ, HOBOKAiH, TETPALMKIIH, (ypaluiiH, po3uuH HOAdy,
KHCJIOTa HIKOTMHOBA, HACTOMKA >KEHBIICHIO, HACTOWKAa MPOIOIICY, a TaKOX 1HIII
KHUCJIOTH, COJI1 1 AOMHT-PEUYOBUHH.

[linctaBoto 3BUIBHEHHS € B3fATa Yy €IHOCTI IMO3UTUBHA TMOCTKpPUMIHAIbHA
MOBEJIHKa ocobu, a came: 1) AOOpOBUIbHA 37a4a OTPYWHHMX UM CHJIBHOJIIOUHX
PEYOBHH, IO HE € HAPKOTHYHHUMH a00 TMCHXOTPONMHHMH 4YM iX aHayjoramu, abo
OTPYHHUX YU CHJIBHOIIOYUX JIKApChbKUX 3aco0iB 1 2) BKa3iBKa Ha JDKEpENo iX
npuaOaHHd ab0 CHPUAHHS PO3KPUTTIO 3JI0YMHIB, MOB’A3aHUX 3 IX HE3aKOHHUM
o0irom. BuMoru 3akoHy II0J0 MO3UTHBHOI MOCTKPUMIHAIBHOI MOBEIIHKH OCOOH Y
BHTJISAII JOOPOBLIBHOI 3/1a4i 3a3HAYCHUX MPEAMETIB ITIBUIIICHOT HEOE3IEeKH, a TaKOK
BKa31BKU Ha JIPKEPEJo iX mpuadaHHa a00 CIPUSHHS PO3KPUTTIO 3JI0YMHIB, OB’ A3aHUX
3 X HE3aKOHHHM 00ITOM 3a CBOIM 3MICTOBHUM HAIlIOBHEHHSIM IOBHICTIO 30ira€eThCs 3
MiJICTaBaMU 3BUJILHEHHS BiJl KpUMIHAJIBHOI BIJMOBIAAIIBHOCTI, NepeadadyeHux y 4. 4
ct. 307 1 u. 4 ct. 311 KK, mo po3risiHyTi Buie. Bifpi3HAIOTHECS BOHU OJUH BIJ
OJIHOTO JIMIIE TpPeaMEeTOM 35I0uuHy. Y 4. 4 cT. 307 HUM BUCTYNalOTh HAPKOTHYHI
3aco0u, MCUXOTPOIHI PEYOBUHM a0o0 iX aHajiory; y 4. 4 ct. 311 — npekypcopu; y 4. 4
cT. 321 - OTpyHHI YW CHWJIBHOMIIOYl PEUOBWHHU, IO HE € HAPKOTHUYHUMU a0Oo
MICUXOTPOTTHUMHU Y1 iX aHAjoramMu, abo OTPYHI YU CUIILHO/III0Y1 JIIKAPCHKI 3aCO0U.

3sinvHenHs 0cobu 8i0 KPUMIHAILHOI 8i0N0BI0ANLHOCMI 34 0a8aHHs Xabapa.
Ocoba, sika mama xabap, 3BUTBHAETHCS BiJl KPUMIHAIBHOI BiAMOBIAAIBHOCTI, SIKIIO

CTOCOBHO HEl MaJio MiClle BUMaraHHs xabapa abo sIKIO Micjs JaBaHHS Xabapa BOHA
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A0OpOBUIBFHO 3asBUJIA MPO TE€, L0 CTAJOCS, A0 MOPYIICHHS KPUMIHAJIBHOI CIIpaBU
oI0 Hei opraHy, HaIIJICHOMY 3aKOHHMM TIPaBOM Ha TMOPYIICHHS KPUMIHAIBHOI
crpaBu (4. 3 cT. 369 KK). B HOpMI MICTITBCS JBa PI3HUX 3a MPUPOIOI0 MOXOKCHHS
3BUTPHEHHST Xa0apoJaBIis BiJl BIAMOBIAATBHOCTI. 3BUIBHEHHS BiJ BiIMOBINATBHOCTI
oco0u, SIKIO BIJHOCHO HEl Majo Miclle BUMaraHHs xabapa, Ha Hall MOTJIsd, HE Mae
O3HaK IMO3UTUBHOI MOBEJIIHKH, a BIITAK HE € 3a0X04yBaJIbHOT HOPMOIO.

[lepemymoBOIO 3BITFHEHHS 3a JlaBaHHS Xabapa € BUMHEHHS 0COOOI0 3JI0YUHY,
nepeadauenoro 4. 1 a6o 4. 2 cr. 369 KK. B 1. 6 nocranosu [lnenymy BCVY Big 26
kBiTHA 2002 p. NeS «lIpo cynoBy mnOpakTUKy y chopaBax MNOpo XaOapHULITBO»
PO3TIyMauyy€eThCs, 110 JaBaHHs xa0apa MoJjisirae B mepeaadi ciyk00Biii 0co01 maliHa,
mpaBa Ha MaiHO a00 BYMHEHHS Ha i1 KOpPUCTh il MalHOBOTO XapakTepy 3a
BUKOHAHHS YM HEBUKOHAHHS [ii, fKI Ta MOBHHHaA Oyna ab0 MoOrjia BUKOHATH 3
BUKOPUCTAHHAM CJIY»KOOBOTO CTAaHOBHIIA YM HAJAaHOI Biaau. JlaBaHHS 1 oJep>KaHHS
xabapa € Tak 3BaHUMH «KOPECIOHIYIOUUMH 3JI0YMHAMH», [0 TICHO TMOB’s3aHl 3
yMuUCIaMH 0ci0, 5Kl IX BUMHSIOTh, TOMY TPOIIli, MaTeplajbHl HIHHOCTI UM MOCIYTH, 1110
Oynu mepenani abo HajaH1 cy>KO00Bii 0c001, MOBUHHI YCBIIOMJTIOBATHCS SIK Xa0ap sK
TAM, XTO HWOTO JaB, TaK 1 THM, XTO OJEp’KaB. 3 OIJISAY Ha BHUCOKY JIATCHTHICTH
xa0apHUIITBA, KPUMIHATIBHI CIPABH, 110 TIOPYIIYIOTHCS MMPOTH XabapHUKIB 32 3asiBOIO
xa0apoJaBIliB  CKJIAQJIal0Th <«JIEBOBY YacCTHUHY» Bl  OQIIMINHOI  CTaTUCTHUKHU.
JIoCTOBIpHICTh 1 OBHOTA J0Ka30BOi iH(poOpMaIllii, M0 3100yBa€ThCs 3a JIOMOMOTOIO
oco0u, sika 3asiBUJIa MPO JIaBaHHsS xabapa, € BUKIIOYHO IIHHOK. CTOCYHKHU 3 €0
0c000t0, 3a3BHYal, BUXOMITH 32 PaMKH MPOCTOI «3asBU MPO JaBaHHS Xabapa» i
HOCATHh O1JIBIII CUCTEMHUN XapaKTep «IHIIOTO CHPHUSHHS PO3KPUTTIO CHpPABU TMPO
Xxa0apHUIITBO». YTIM, SIK MIHIMYM IMO3UTHBHOI MOCTKPUMIHAILHOT TOBEIIHKU 3asBa
PO JaBaHHS Xabapa € J0CTaTHhOO IS 3BUTBHEHHS 0COOH BiJl BiAMOBIJaILHOCTI.

IlizcraBoro 3BUIBHEHHS 3a JaBaHHsA xabapa € II03UTHBHA TIOBEIIHKA
xabapoaaBIy, 10 MOJISATaE y JOOPOBUTHHIN 3asB1 MPO TE, M0 CTAIOCS, 10 TTOPYIICHHS
KPUMIHAJIBHOT CHpaBM IIOAO HEl OpraHy, HAJUIEHOMY 3aKOHOM IIpaBOM Ha
MOPYIIEHHSI KPUMIHAIBHOI CIIpaBU. 3aKOHOAABEIb YITKO OKPECIIOE€ KOJO 0cCi0, 110

MaloTh 3pOOUTH TOOPOBUIbHY 3asBY IPO TE, 110 CTANOCS — 1€ BUKIIOYHO 0c00a, siKa
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nana xaOap. 3MICT 3asiBM TOBHMHEH OXOIUIIOBATH SKHAWMOBHINIY 1H(OpMAILio
CTOCOBHO TOTO, 110 cTanocs. Lle MoxyTh OyTu OOCTaBHHM, 110 TOPKAIOTHCS BHIY 1
po3mipy xabapa, J0OpOBUIBHOCTI YW BUMYIIEHOCTI (BHMaraHHs) HOTO JaBaHHS,
(dakTUYHOI TIepeaadi Ta oTpuMaHHs xabapa (JacTuHH ab0 MOBHICTIO), XapakTepy Mii
gy OC3ISIIBHOCTI CITY>kOOBOT 0COOM 13 BUKOPUCTAHHIM CITY>KOOBOT'O CTaHOBHIIIA, 1110
HUM 3YMOBIIIOBAJIOCh, JaBaHHsS Xa0apa MOBTOpHO Tomio. Ha Ham mormisig, Hemae
3HAYCHHSA Y SKHUH croci® ocoba 3poOuTh Taky 3asBY (YCHO, TUCEMOBO, TI0 TeledoHy, 3
BUKOPUCTAHHAM Mepexi [HTepHeT Tomo. Y TiM, He MO>KHA MOTOJIUTUCA 3 TOYKOIO 30py
B.C. Jlykomcekoro, mo «ocoba Mae OyTH 3BUIbBHEHA BiJ BIAMOBIJAIBLHOCTI, SIKIIO
3asBy Mpo Jdady xabapa 3poOusia He BOHaA cama, a i1 OJM3bKi». BuxmtouHno 3a
00CTaBHH, SIK1 YHEMOKJIUBIIOIOTH O€3MIOCEPEIHIO MPUCYTHICTh 0COOH, sIKa Jlaja xabap
(TspKKa  XBOpoOa, MPUPOJHI KaTakJII3MHM, BIMCBKOBI Jii Ta 1HII HenepeOOopHi
00CTaBUHM), MOXJIMBO MPUITYCTUTH, IO MONEPEIHbO TaKy 3asBY MOXKYTh 3pOOUTH
iHII1 ocobu. Hacmiaku 3asBu «IHIIKAX OCIO» Ui XabapoJaBIll MOXYTh MaTH SK
MO3WTHUBHUM, TaK 1 HEraTMBHUN Xapaktep. HeoaHO3HAuHICTh MPaBOBHX HACIIAKIB
3asiBM TIPO JaBaHHsA Xxabapa 1HIIMMHU 0coO0amMu MOTpedye OKPEeMOro JOCHIKEHHS 13
BUOKPEMJICHHSIM, HANPUKIAJ, «OMM3BKUX POAMUIB». 3apa3 e 3a3HauyuMo, IO TPH
3BUIBHEHHI BiJI KPUMIHAIBHOI BIAMOBIAANBHOCTI 32 4. 3 cT. 369 KK Mu He 3ycTpivanu
’KOJIHOTO BUTIAJKy «HEOCOOMCTOI» 3asiBU MPO JaBaHHS xabapa. Pawime 3a3HaueHa
no3uuiist B.C. Jlykomcbkoro Oyna nigaana oorpyHToBaHii kputuii M.I. MenbHUKOM,
3 apryMEHTaMH SIKOTO CJIiJI IOBHICTIO TIOTOJIUTUCH.

Jlo 1oOpOBIIBHOI 3asBU TIPea SIBIASETHCS BUMOra cBoedacHOCTi. CBO€YaCHOIO
CNiJT BBa)XaTW 3asBY, IO 3poOJeHa 10 TOPYIIEHHS KPUMIHAIBHOI CIpPaBH TPOTH
KOHKPETHOI ocoOu xabapomaBiii. lle mpomixkok dYacy MK MOMEHTOM JlaBaHHS
(oTpuMmaHHs1) xoya O yacTMHM Xabapa 1 MOCTAHOBOKO (YXBajOw0) MPO MOPYIIEHHS
KPUMIHAJIBHOI CTIpaBU B MOPSAKY, nependadeHomy 4. 2 cr. 98 KIIK. IIpasuii FO.B.
baynin, skuil BU3Ha€ UM MOMEHTOM HIiANMHMCAHHS OJAHIEI0 3 YIOBHOBAaXEHUX OCIO
MOCTAHOBH MPO MOPYILIEHHS MPOTH HHOTO KPUMIHAIBHOI CHOpaBH. 3 MpOleCyalbHOI
TOYKH 30Dy, 3MICT 3asBH MpO JAaBaHHA Xabapa mae Bigmosigatu ct. 96 KIIK mono

SABKA 3 TOBUHHOIO. AjipecaroM AOOpOBUIbHOI 3asiBU y 3aKOHI BKa3aHUW Opra,

207



HAJUIEHUH TpPaBOM Ha MOPYIIEHHS KpUMIHANBHOI cmpaBu. lligmatoum KpuTHii
nonepeanto nocranosy [Inenymy BCY Bix 7 xoBtHa 1994 p. «IIpo cyaoBY IpakTHKY
y cmpaBax mpo xabGapuuurso» M.I. MenbHUK Harojoirye, 0 BOHa JO3BOJISIE
3BEPHYTHUCS 13 3aIBOO TIPO Jlady xabapa y Oyab-aKuii Jep>kaBHUM oprad. B mocTaHoBi
[Tnenymy BCY Big 26 xBitHs 2002 p. Ne 5 «IIpo cyaoBy nmpakTuky y crpaBax IMpo
xabapHUILITBO» L€ HEeAOJIK ycyHyTo. BcranoBuBmM, 10 ocoba, sika nana xabap,
3BUTbHEHA BiJI KPUMIHAIBHOI BIMOBITATHHOCTI HE3aKOHHO (30KpeMa, SKIo Xabap y
Hei He BUMaraiu, abo BOHA 3asBHJIa MIPO JAaHUM Xabap y 3B 3Ky 3 THM, L0 MPO Iei
3JIOYMH CTajO0 BIiJOMO OpraHaM BJaJH), CYJ, 3a HAasSBHOCTI KJIOMOTaHHS MPOKypopa,
Mae Bxuth nependadeHux cr. 278 KIIK 3axomiB s NpPUTSITHEHHS 11 110
BIIITOBIAJIBHOCTI.

38inbHEHHSA 0COOU BILICLKOBOCIYHCOO0BYS 8I0 KPUMIHAILHOI 8I0N0BIOANbHOCHI 3
3acmocy8anuam 3axo0is, nepedbauerux /fucyuniinapuum cmamymom 3opouinux Cun
Vkpainu. Ocoba, sika BUMHWJIA 3JI0YMH, MependavyeHUi CTaTTAMH IIOTO PO3ALTY,
MOXxe OyTH 3BUIbHEHA BiJl KpUMIHAJIBHOI BIAMOBIAAJIBHOCTI 3rigHO 31 crarTeio 44
nporo Kojekcy 13 3acTocyBaHHSAM 10 HEl 3aX0JiB, nepeadadyeHux JucuuriiHapHuM
ctatyTom 30poitnux Cun Ykpainu (4. 4 ct. 401 KK).

ITepenymoBoro 3BIJIbHEHHS BIJ KpUMIHAJIBHOT B1JIIIOB11aJIbHOCTI
BIMCBHKOBOCITYKOOBIIS 13 3aCTOCYBaHHSIM 3axoiB, nepeadadeHux JluciuruiiHapHUM
ctatyroM 30poitHux Cun YKpaiHu € BUMHEHHS 3JI0YMHIB, iependaveHux ct.ct. 402-
435 KK. Cy0’exTamu BIHCHKOBUX 3JIOUYMHIB, a BIAMOBIIHO W CyO’€KTaMH 3BIJIbHEHHS
Bil KpPUMIHAJIBHOI  BIAMOBIJANBHOCTI 3@ iX  BYMHEHHS, MOXYTh OyTH
BICHKOBOCITYOOBIII Ta BiMICbKOBO300OB’sI3aHl, SIKI THMYacOBO MPOXOMSThH
HaBYaJbHI, IEpeBipHiI abo crerianbHi 300pu. [Ipu BU3HAYEHHI MiJICTaBH 3BUILHEHHS
B1JI KPUMIHAJIBHOI BiJIMOBIIaJIbHOCTI BIHCHKOBOCITYKOOBIIA 13 3aCTOCYBaHHSM 3aXO/I1B,
nepenbauenux Jucnurmminapaum  ctatyrom  30poitHnx Cun YkpaiHd, 3aKoH
nocwnaetrbest Ha CcT. 44 KK, sika BU3Hauyae 3arajbHI TPaBOBI MiJICTAaBH Ta TOPSIOK
3BIJILHEHHS BiJI KpUMIHAJIBHOI BifmnoBiganbHOcTi. [IpaBuit FO.B. baynin, mo 4. 4 cT.
401 KK wne mnepembauae Oyap-iKoi CaMOCTIHHOT TMiJCTaBH 3BIIBHEHHS BIJ

KpUMIHAJIBHOT BIAMOBIAAIbHOCTI. Ha Ham morisj, Take MOJIOKEHHS € CIYIIHUM,
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OCKIIBbKM 3aKOH (DaKTUYHO HaJa€ BIHCHKOBOCIY)KOOBI[IO, II0 BUYMHUB BIMCHKOBHIA
3JI0YMH HEBEJIHMKOI a00 CEpeHbOI TSIKKOCTI, MOKIIMBICTh 0OpaTH HA CBi po3Cy, 3a
BJIACHOIO BOJICIO, OJIMH 13 icHYr0uMX y 3aranbHiid yactuHi KK BapiaHTiB MO3UTHUBHOI
NMOBEAIHKM Ta OyTH 3BUIBHEHMM BIJ] KpHUMIHaJAbHOI BIAMNOBIAANBHOCTI 13
3aCTOCYBaHHSAM 3ax0[liB, NependaueHnx JucuumiinapauM cratytoMm 30poitHux Cun
Ykpainu.

[TimctaBamu AJIT TaKOTO 3BUTLHEHHS MOXYTh OyTH: HilioBe KasATTs (cT. 45);
npuUMUpEeHHs 3 noteprnimM (cT. 46); nepenada ocobu Ha mopyku (ct. 47); 3MmiHa
obcranoBku (cT. 48); amuictia (ct. 86); momumiayBaHHa (cT. 87). He MoxHa
MOTOAUTHCS 13  TPOIMO3HIIEId NP0  MOXKIMBICTb  3aCTOCYBaHHS [0
BIMCHKOBOCITYKOOBIIIB ~ CIIELIAJILHOTO 3BUIbHEHHS, IMepeadauyeHoro (Oco6IMBOIO
gactuHoto KK. CBoepigHa mopuaudHa NpUpoAa CHEIiaJbHOIO 3BIUIBHEHHS BIJ
KpPUMIHAJIBHOI  BIJAMOBIAAJIBHOCTI Ta  NPHUHIMIOBA 3a00pOHa  3aCTOCYBaHHS
KpUMIHAJIBHOTO 3akoHy 3a anHajoriero (4. 4 cr. 3 KK) yHEeMOXIMBIIOIOTH
3aCTOCYBaHHS CIELIAILHOTO 3BUIBHEHHS A0 BIICHKOBOCITYOOBIIIB.

[TpupoaHuMu 1711 BIICHKOBOCITYKOOBIISI € TIPaBOBI HACTIAKHA 3BUIBHEHHS BiJ
BIIMOBIAIBLHOCTI Y BUTJISI/II 3aCTOCYBaHHS 3aX0/iB, nepeadadeHux J(ucuummiHapHuM
cratyroM 30poitnux Cun Ykpainu. CtatyT nudepeHIioe 3aXoau JUCIUTIIIHAPHOTO
BIUTMBY B 3QJISKHOCTI BiJ] TPAaBOBOTO MOJIOKEHHS BIMCHKOBOCITY)OOBIIIB. Tak, 3rigHO
3 n. 48 Craryty, Ha psAI0BUX (MaTpOCiB) CTPOKOBOI BIMICBKOBOI CIY>KOU MOXKe OyTH
HaKJIaJ[EHO HACTYIHI CTSATHEHHS: a) 3ayBa)KCHHS, 0) JMoraHa; B) CyBOpa JOTaHa; T)
M030aBJICHHS YEProBOTO 3BUIBHCHHS 3 pO3TAIlyBaHHS BIHCHKOBOI YACTHHH YH
KopalbJst Ha Oeper; 1) MpU3HAYeHHs 11032 YEPTol0 B HAps Ha poOOTY - 10 5 HaApsAiB;
€) 1o30aBJCHHS BIMNCHKOBOIO 3BaHHA CTapIIui cojfaT (crapmuiid matpoc). Y
BiAMoBiAHOCTI 3 M. 51 CraTyTy Ha cepkaHTIB (CTapIIMH) BIHCHKOBOI CIy>KOU 3a
KOHTPAKTOM, MOke OyTH HaKJIaJleHO HACTYIHI CTATHEHHs: a) 3ayBa)KeHHs; 0) JoraHa;
B) CyBOpa JOTaHa; TI') MONEPEPKCHHS TPO HEMOBHY CIY>KOOBY BIJAIMOBIIHICTH; €)
MOHWKEHHSI B TI0CaJl €) MOHWKEHHs Y BINCHKOBOMY 3BaHHI Ha OJIMH CTYIiHB;, XK)

MOHIKEHHSI Y BIHCHKOBOMY 3BaHHI Ha OJUH CTYMiHb 3 TMEPEBEACHHSIM Ha HIDKYY
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mocaay; 3) M030aBJICHHS CEPIKAHTCHKOTO (CTApIIMHCHKOTO) 3BaHHS; W) 3BUILHEHHS 3
BIICHKOBOI CITy’KOU 32 KOHTPAKTOM 3a CITy’KOOBOIO HEBIIOBIIHICTIO.

Takum 4yMHOM, TEXHIYHA MTOMUJIKA, 110 cTajacs mia yac po3msiay npoekty KK
VYkpaiau y TperboMmy uuTaHHI, Koiu cT. 44 mpoekty KK mepenbauana 3BimbHEHHS
ocoOM BiJ KPUMIHAIBHOI BIJMOBIAAIBHOCTI y 3B’A3KYy 3 1i JIMOBUM KasTTSAM, a
yactuHa 4 cT. 401 npoekty KK Biacunana 1o Hei, sk 11e 4acTo-rycto OyBae, Bifirpaia
«QNMAA  KapT» 13 3BUIBHCHHSM BIJ BIJIMOBIJATBHOCTI 3a BUYMHEHHS BIHCHKOBHUX
3nmounHiB. Ll «penakimiitHa mnpaBka» ¢GaKTUUHO NpU3BENa JO TOTO, IO 3aMICTh
3aCTOCYBaHHA B SKOCTI IIJICTABH 3BUIBHEHHS BIMCHKOBOCIIYKOOBIISI BUKIIFOUHO
TiAOBOro KadatTs, ctaynocs Tak, mo KK nependauae B sIKOCTI MiJIcTaB 3BUILHEHHS BCi
icuytoul y 3aranpHii vactuHi KK BuaM 3BUIBHEHHS BiJl KpPUMIHAIBHOL
BIAIIOB1IAJILHOCTI.

3. [IpoBiaH1 BITYM3HSAHI NMPABHUKU OOIPYHTOBAHO 3BEPTAIOTh yBary Ha J00pi
MEePCIEKTUBH PO3BUTKY 3a0X0UyBajJbHUX HOpM B OcoOnuBiit yacTuHi. et Hanpsimox
€ MPUPOJHHUM, OCKUIBKM BIJJ3EPKAIIOE€ peani3alilo MNPUHLHUIIB TyMaHI3My Ta
CKOHOMIT KpuMiHambHOI penpecii. KpuminaabHe mnokapanHs sk «ultima ratio»
(octanHii 3axi) BIUIMBY Ha o0coOy, sIka BUMHWJIA 3JI0YMH, HE 3aBXKJU BHUKOHYE
3aBJaHHS BUIIPABJIEHHS BUHHOTO Ta TIONMEPE/HKCHHS BYMHEHHS HHUM Ta I1HIIMMH
ocob0amMu HOBUX 3J104MHIB. [lepcrieKTHBY PO3BUTKY 3a0X04yBaIbHUX HOpM Oco0IMBOT
gyactuHu KK MaroTh peanizamito, sIK 30a€ThCSA, Y ABOX OCHOBHHMX HampsiMax: 1)
ONITHUMI3allisl Ta TyMaHi3allisl IepeayMoB Ta MiJCTaB BXKE ICHYIOUHMX 3a0X04yBaJIbHHUX
HOPM 1 2) 3anpoBaKEHHSI HOBUX 3a0X0YYBAJIbHUX HOPM, COIL1aJIbHA KOPUCHICTh SIKUX
NepeBIipeHa YacoM B CHOPIJTHEHUX KpuMiHalbHO-TIpaBoBUXx cucreMax (KK P® 1996
p., KK Pb 1999 p. Ta in.).

[ToTeHmian 3a0X0YyBaJdbHMX HOPM Yy TMPOTHUMIIl 3JOYWHAM TIPOTH OCHOB
HalllOHAIBHOI Oe3nmeku YKpaiHu, Ha TEepIIUd TOTJISAN, BUKOPHUCTAHWUN MOBHICTIO.
HaTtomicTb, 3BepTaeThCst yBara Ha HeTOCKOHaITy KoHCTpykKiito 4. 2 cT. 111 KK, ska Ha
nymky FO.B. baynmina, M.I. XaBpoHtoka Ta iH., nependayae TUIBKA TOTYBaHHS JI0
BUMHEHHS JepkaBHOI 3panu. [lo3Hadaroum BUXig 13 MbOTO CTAHOBUIIA, MOKHA TiAH

nBoma nuisixamu. [lepmuii monsirae y moBepHeHHi 70 «100pe 3a0yToro craporo». Sk
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3/1a€ThCS, 3aMMO3MUCHHSA AesKuX eneMeHTiB 4. 2 cT. 56 KK Vkpaincekoi PCP 1960 p.,
7€ y SKOCTI MEepeayMOBH 3BUILHECHHS 3a 3paay baThKiBIIMHI mependadanoch, IO
«rpomansiuud CPCP OyB 3aBepOOBaHMII 1HO3EMHOIO PO3BIIKOIO JJI IPOBEICHHS
BOpOxkOi AisbHOCTI TpoT CPCPy» Morio 0 po3610KyBaTH «IITY4HY O€3/IISIBHICThY
i€l 3a0X04YyBaJbHOI HOpPMHU. BcTaHOBJIEHHS BepOOBKM TpOMaJsHUHA YKpaiHH
1HO3EMHOIO JIEP)KaBOIO, 1HO3EMHOIO OpraHizaiiero abo iX IpeAcTaBHUKAMH Ta
OTPUMAaHHs HUM 3JI0YMHHOTO 3aBJaHHS € CBOEPIIHOIO (OPMOIO JOTIOMOTH 1HO3EMHIN
JIep>KaBi, 1HO3EMHIM oOpraHizaiii 4 iX MpeJCTaBHUKAM Yy TPOBEICHHI MIIPUBHOI
TISIBHOCTI MpOTH YKpaiHu. Jpyruii nuUiAxX mojsrae y BIJIMOBI BiJl 3aCTOCOBAHOTO
MPUIOMY BHUKJIQICHHS 320X0YYBaJIbHOI HOPMH Ta BUKJIAJEHHI 1i y B)KUBAHUN 3aKOHOM
crocib, - Oe3mocepeqHIM MOCWIAHHSAM Ha 3J0YMH, 32 BYMHEHHSA SKOro o0coba
3BUIBHSIETHCS BiJI KPUMIHAJIBHOI BIIMOBIAAIBHOCTI. 3 ypaxXyBaHHSIM 3a3HAY€HOTO 4. 2
ct. 111 KK morna 6 BUMIIsIIaTH HACTYITHUM YHHOM: «38LIbHAEMbCA 8i0 KPUMIHAILHOL
8I0N0BI0ANLHOCTI 2POMAOAHUH YKpaiHU, AKUL 6UUHUE 0ePHCABHY 3pA0Y (AK 6apianHm.:
310uuH, nepeddbauenuti u. 1 cm. 111 KK), saskwo 6in npunurue 3104uHHy OisIbHICMb HA
WKOOY CyBepeHimemosi, mepumopianbHil YilichHocmi ma He0OMOPKAHHOCHI,
000pPOHO30aMHOCMI, 0epPHCABHIU, eKOHOMIUHIU uu IHopmayiuniu Oe3neyi Yxpainu
ma 000pPOBIILHO NOBIOOMUB OP2AHAM OEPIHCABHOI G1A0U NPO BUUHEHE MA BHACIIOO0K
Yb020 I BAHCUMUX 3AX00I8 D)0 8I08EPHEHO 3aN00ISAHH WKOOU IHmepecam YKpainuy.
BBaxxaemo 3a pouinbHe mepeadauntu y Pozmini | Ocob6auBoi wactunn KK
3BUIBHEHHS BiJl BIAMOBINAIBLHOCTI 3a JOOPOBUIBHE NPUITMHEHHS 3JTOYMHHUX i,
CIPSIMOBaHUX Ha HACWJIBHMIIBKY 3MIHY Y IMOBAJICHHS KOHCTUTYIIHHOTO Jlaay abo Ha
3axoruieHHs AepskaBHoi Biaau (ct. 109 KK), a Takox mocsiraHHs Ha TEPUTOPIATIbHY
IUTICHICTh 1 HemoTopkaHHiCTh Ykpainu (cr. 110 KK). IlimcraBu 3BUIBHEHHS Bif
KpUMIHAQJIBHOI ~ BIANOBIAQIBHOCTI, sIKI OaxkaHo Oyino O mnependayuTv Mpu
KOHCTPYIOBAaHHI 3a3HAYEHO! 3a0XO0UyBaJbHOI HOPMH, HACTymHi: 1) NpUNIUHEHHS
YMUCHUX i 3 METOI0 HAaCWJIHHHIILKOI 3MIHU YW TOBAJICHHS KOHCTUTYIIHHOTO JIay
ab0 3axOIUIeHHS JEp)KaBHOI BIAJW, a TAKOXX 3MOBU NPO BUMHEHHS TaKuX i,
myOJIYHUX 3aKJIMKIB JO HACHJIBHUIIPKOI 3MIHM YM MTOBAJICHHS KOHCTUTYIIMHOTO JIaTy

a00 10 3axOIUICHHS Jep:KaBHOI BJIaJHM, a TaKOXX PO3MOBCIOJKCHHS MarepialiB 13
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3aKJIMKaMU 10 BUYMHEHHS Takux Aiil (4. 1- 4. 3 cr. 109 KK) Ta ymMucHux niii 3 METOIO
3MIHM MEX TepuTOpli abo Mep>KaBHOTO KOPAOHY YKpaiHH Ha MOPYIICHHS MOPAIKY,
BcTaHoBJIeHOro KoHcTuTyliero VYkpaiHu, a Takoxk MyOJIYHUX 3aKJIMKIB 4YH
PO3MOBCIOKEHHS MaTepialliB 13 3aKJIUKaMH J0 BUMHEHHS Takux mid (4. 11 4. 2 cT.
110 KK); 2) nobpoBisibHE 1 CBOEYACHE MOBIIOMIICHHS OpraHaM JIep>KaBHOI BJIaJId TIPO
3IOYMHHY  JAUSUIBHICTH 3  METOI  HAaCHJIBHUIBKOI  3MIHM UM  TOBAJICHHS
KOHCTHUTYIIHHOTO JIay, 3aXOIUICHHS JIeP>KaBHOI BJIau a00 3MIHU MEX TepuTopii abo
JICP)KaBHOTO KOPAOHY YKpaiHH, 3) SKIIO BHACTIJIOK 3pOOJICHOr0 MOBIAOMIICHHS PO
AHTUJICPKABHY 3JI0YMHHY AISJIbHICTH 1 BXKUTUX 3aX0/11B OyJIO BiJIBEpHEHE 3aIOISTHHS
IIKOAM HAI[lOHAIBHUM 1HTEpecaM YKpaiHu. 3a BU3HAUYECHHX MEPEAYyMOB Ta MiJCTaB
BIJINOBIJIHAN 320X0YYBAJIILHUM MPHUIHUC JOIUIBHO 00’€IHATU B OJHY 3a0X0UyBaIbHY
HOpMY, SIKa MOXKE€ MaTH HACTYIIHUWA BUTIAI: «36LIbHAEMbCA B8I0 KPUMIHATLHOL
gionogioarbHocmi 0ocoba, sAKA NPUNUHUNA BYUHEHHS 310YUHIE, NnepeddaueHux
cmammsamu 109 i 110 yvoeo Kooexcy (3a suxniouenusam 4. 3 cm. 110), 0006posinbho
NOGIOOMUNA OP2AHU OePHCABHOI 81A0U NPO CBOM0 3N0YUHHY OISNbHICb, SKUWO
BHACTIOOK Yb020 1 GAHCUMUX 3AX00I8 0)I0 BI0BEPHEHO 3ANO00IAHHS WKOOU IHMepecam
Yrpainuy (u. 4 cm. 109 KK).

B Pozaimi Il Oco6mmBoi yactnan KK «3nounHu npotu Bouti, 4€CTI Ta T1IHOCTI
0co0u» YKpaiHChKUN 3aKOHOJABEIh 3a0X0UyBaJIBHUX HOPM HE mependauuB. BTim, y
CBITOBIM MPaKTULI TPOTUIIT 3aXOMJICHHIO 3apYYHUKIB Ta BUKPAJICHHIO JIIOJIEH YlJIbHE
MicIIe 3aiMarOTh 320X0UyBajbHI HOPMH, CIIPSIMOBAH1 Ha CTUMYJIFOBAHHS MPUTTMHCHHS
3JI0OYMHY Ta 3BUIbHEHHA 3apyuyHukiB. Tak, y mpumitii g0 cr. 130 KK PecnyOniku
Tamxukuctan, npumitii a0 ct. 144 KK A3zep0Oaiimkancbkoi pecmyOiiKy, IpUMITKaxX
no cr.ct. 126 1 127.1 KK P® mnepenbayaeTbcs 3BIILHEHHS BiJl BiAIOBIIAIBHOCTI,
K0 0c00a JOOPOBUILHO 3BUILHUTH 3apyYHHUKA.

HaiiBumia corianpHa IIHHICTh JIFOAMHH € aOCONIOTHUM TPIOPUTETOM Yy
KpUMIHAJIBHO-TIPABOBiN  OxopoHi. Tomy, 3a Oyab-IKuX OOCTaBUH TOHOBJICHHS
BUIBHOTO CTaHy JIOJMHMU, YHEMOXKJIMBIEHHS 3amoOMisiHHS 1 OyJb-SKHX TIUJIECHUX
VIIKO/KEHb YW 1HINOI IMIKOJUA € TUM COIIaIbHO-KOPUCHUM PE3YJIhTATOM, JO SIKOTO

MOBUHEH MparHyTd 3akoHoAaBelb. Mae pamito H.®D. KysnenoBa, sika sk Baamy
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penakiiito 3aoxouyBaibHOi HopMu Y KK PB, Bkaszye na mpumitky ct. 291 KK PB, ne
nependadyeHo 3BUTBHEHHS Bl KPUMIHAIBHOI  BIAMOBITAIBHOCTI 0coOM, sKa
n0OpOBUIBHO a00 3a BHUMOIOI BJaAW 3BUIBHWJA 3apydyHUKa. PaHime Hamu
MPOIOHYBaJIOCh 3anpoBakeHHsa y HoBuil KK Ykpainu 3aoxodyBanbHOi HOpMH, 110 O
nepeadavasia 3BUIBHEHHS OCOOM BiJ KpHUMIHAJIbHOI  BIJMOBIAAIBHOCTI, sIKa
TOOpOBUIBHO 3BUIBHUJIA 0CO0Yy, HE3aKOHHO I1030aBieHy cBoOoau. IlinBuieHa
CycIliJibHa HEOe3MEeYHICTh HE3aKOHHOTO M030aBJICHHS BOJI a00 BUKpPAJECHHS JIIOJAUHU
(ct. 146 KK), 3axomnenns 3apyunukiB (ct. 147 KK), miagminu autuau (ct. 148 KK),
TOPTIBJI JIIOAbMH a00 1HIIOI HE3aKOHHOI yrojau monao jwoaunau (ct. 149 KK) Ta ix
MOIIMPEHICTh 3yMOBIIIOIOTh 3aCTOCYBaHHS SIK TPAAULIMHUX 3a00pOHHUX 3ac00IB, TaK 1
HETpaJIUIINHNX (aJbTEPHATUBHUX) 3a0XOUyBaJIbHUX 3acO0IB Yy TMPOTHIIL UM
3nmourHaM. OJHUM 13 ePEeKTUBHUX 3aX0JlIB MOXKE CTaTH 3a0X04yBallbHA HOpMa, siKa O
CTUMYJIIOBaja 0CO0y O MPUIMHEHHS 3JI0YMHY 1 3BUJIbHEHHS 3aXOIJICHOI JIIOJUHU a00
3apy4HHKA.

B nitepaTypl BHCIOBIIOIOTBCS pI3HI AYMKH, I[IOAO OOMEXEHHS Yy dacl
noOpoBUTBHOTO 3BUIBHEHHS Tmotepriioro. Tak, K. BensmeszeBa-MapaxTanosa
MPOMOHY€E 3BUIBHATH BIJ KPUMIHAJIBHOI BIAMOBIAAIBHOCTI TUIBKA 0CO0Yy, sKa
JTOOPOBUTHHO 3BUIBHMIIA MOTEPITIIOTO, SKOTO BOHA YTPUMYBajla B yMOBaX HEBOJII HE
ounbmie 48 roguH. M.€. ['purop’eBa He 0ayuTh CEHCY y Oynb-SKOMY OOMEXKEHHI B
yacl 3BUIbHEHHS BUKPaAeHO1 JIIoAuHU. OCTaHHS TOYKa 30py € OUIbI NpuiiHsITHOIO. He
MOKHa 0OMEXYyBaTH y 4aci MO3UTUBHY MOCTKPUMIHAJIbHY MMOBEAIHKY MPU BUKPAICHHI
JOAUHU  a00 3axOIUICHH! 3apy4yHUKIB. 3arajbHOBIOMO, IO BiApa3y Micis
BUKPAJICHHS (3aXOIUICHHS) JIIOACH y 3JO0YMHUSA (3J0YMHHOI TpyNU YM OpraHizarlii)
ICHY€ 3HA4YHO OUTBIIE PIITydOCTI Ta HaXxabCTBa /10 MOTEPIUINX Ta HE3AaKOHHUX BUMOT
[0JI0 iX 3BUIbHEHHA. TOMY, KaT€ropu4yHe HEMPUIHATTS HOOPOBUILHOIO 3BUILHEHHS
3apy4YHHKIB, HAMPUKIIAM, y miepiri 2-3 1obu, 3 4acoM MOXKe 3MIHUTHCS Ha MOXKJIUBICTh
a0o, HaBITb, HEMHUHYYICTh TaKOro 3BUIbHEHHS. SIKIO X ocoba, ska 3axomuia
3apy4HHKIB 200 BUKpasa JIOJuHY, OyJe YCBIIOMIIOBATH, 1110 48 TOJUH BXE CIUIUBIH
1 Ti Bigpi3aHl BCl NUISIXH «TMOOJAKIMBOTO CTaBJICHHS 3aKOHY», HE BUKJIIOUYEHO, IO

BOHA, B CTaHi po3nady 1 Kypaxy, CTaHe BUMHATH 11010 TTOTEPIIINX TAXKKI 1 0COOTMBO
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TSOKKI  HACHMJIBHUIBKI  3JIOYMHHM  (TSDKKI  TIJIECHI  YIIKO/DKEHHS, 3TBajTyBaHHS,
BOMBCTBA), a TAKOT'O PO3BUTKY TMOIH TOMyCTUTH HE MOXHA.

3BIJILHEHHS 3aXOIUICHOI JIIOAUHU Mae OyTH JOOPOBUILHUM, @ HE BUMYIICHUM.
VY pa3i BUMYIIEHOTO 3BUIBHEHHS MOTEPHUIOro Ta HE3amofisHHSA iM ¢i3udHoi abo
1HIIOT IIKOJM, HA HaIly AyMKY, Ma€ po3rjsjgaTHCsS OOCTaBHHA, IO TOM’SIKIIIYE
KpuMiHaidbHe TmokapaHHsi. He Moxkna mnoroauTucs i3 M.E. I'purop’eBoro, Ipo
JOPEYHICTH Tepe0aueHHs Y SIKOCTI IMiJICTaB 3BUIBHEHHSI BCHOTO KOMIUIEKCY A1HOBOTO
KasTTS — HaJlaHHd HEOOXIJHOI MEIUYHOI Ta 1HIIOI JOTIOMOTH, KOMIICHCYBaHHS Yy
IPOIIOBOMY E€KBIBAJIEHTI TUX 30MTKIB, IO 3a3Hajla 0oco0a B MEpioJ BUKPAJACHHS Ta
3M1MCHUNIA 1HIII Jii, K1 CBAYATh MPO A1HOBE KasATTS. 3a3HAau€Hl MOCTKPUMIHAIbHI
BUMHKH, JIMCHO, € CBIITYUCHHAM OCTATOYHOI'O KasATTS 0COOM y BUMHEHOMY. YTIM, BOHU
HE B1IOMBAIOTh CIPSMOBAHICTh II€] 3a0XOUyBaJbHOI HOPMH Ha JOOPOBUIBHE
NPUNUHEHHST 3JI0YMHY 1 3BUIBHEHHS TMOTEpPNUIOro. 3a TakUMH BUMOTaMH
3a0X0YyBajJlbHa HOpMa IPO 3BUIBHEHHS MOTEPITUIOrO BijJ 3JI0YHHIB, INEepea0adyeHUuX
ct.cT. 146, 147 KK, Mmorna 6 Oytu chopMmyinboBaHa SIK YHIBEpCaJbHUN NpUNHKC Yy 4. 4
cT. 146 KK, HacTymHOTO 3MICTY: «38i1bHAEMbCA 80 KPUMIHANLHOL 8ION0BIOATILHOC
ocoba, AKa euUHUIA 3104UHU nepeddaueni cm.cm. 146, 147 yvoeo Koodekcy, He
NOEOHAHUX 3 HACUILCMBOM, Hebe3neuHum OJisi Heumms abo 300p08'ss nomepninoco
abo maxux, wo CNPUMUHULU MSANCKI HACAIOKU, SAKUO 80HA O0OPOBILILHO 3GLIbHUND
NOMEPNINO20 MA CAPUSE POSKPUMMIO BUUHEHO20 3T0UUHYY.

B Po3gimi VI Oco6muBoi wactuau KK «35mo4nHM TpOTH BIACHOCTI» HE ICHYE
cHellalbHUX BHUIIB 3BUIBHEHHS BlJ BlANOBIOadbHOCTI. B mocmimkenasx M.I
baxanoBa, I'.A. Kpurepa Ta iH. HEOJHOpPA30BO 3BepTajacs yBara Ha JIOULUIBHICTh
nepen0aueHHsT 3BUIBHEHHSI BiJl BIAMOBIJAIBHOCTI y pasi, SIKIIO BUHHUNA TOBEPHE
HE3aKOHHO 3aXOIUICHE MailHO Ta B MOBHOMY OOCs31 BIAIIKOAY€E 3aIOJisIHI 30UTKHU.
ABTOpPOM TEX MPOMOHYBAJIOCS 3BUIBHATH BiJ BIAMOBIIAIBHOCTI 0Ci0, SKIIO BOHU
MOBEPHYTh HE3aKOHHO MPUBJIACHEHE, 3HaleHe a00 Take, 10 BUMAIKOBO OMUHUIIOCH
y BUHHOTO, JepkKaBHE a00 CyCHibHE MaWHO Ta BIAIIKOAYIOTH 3amOdisiHI 30MTKHU.
[IpoGnema 3BUIbHEHHS 3a 3J0YMHH MPOTH BJIACHOCTI BUIMISAAE Mepe3puior. 3

HCSpOSYMiJ'II/IX INPpUYHYH 3aKOHOJABCIlb HC BIIPOBAKYE 3BUILHEHHS Ha l'IiI[CTaBaX
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MO3UTUBHOI MOCTKPUMIHAJIBHOT MOBEIIHKM 3a 3JI0YMHH MPOTH BlacHOCTI. BonHouac,
3ampoBaKeHa 3a0X04uyBaibHa HOpMa y 4. 4 cT. 289 KK 3a He3akoHHE 3aBOJIONIHHS
TPAaHCIOPTHUM 3acO00M, y CIOCI0O HE MOB’SI3aHUM 13 3aCTOCYBaHHS HACUIILCTBA [0
NOTEPHIOro 4M MOTPO3U 3aCTOCYBAaHHS TaKOTo HacuibcTBa. He Topkaroumch 3apas
cynepewinBoro posMmimieHHs 1i€i Hopmu y Pozmimi XI Oco6auBoi uwactunu KK
«3J0YMHU TPOTH OE3MEKH Ta eKCIUTyaTallii TPaHCHOPTY», MPUHATITHO 3ayBaXKUMO,
0 MPUPOTHUM po3MimieHHsIM 11i€i Hopmu € Posmim VI OcobmmBoi wactuan KK
«3JI0YMHU TIPOTU BIACHOCTI».

[lepemymMOBOIO 3BITBHEHHS 3a 3J0YMHH TPOTH BJIACHOCTI, Ha Hall TOTJIAL,
MOXYTh OyTH BC1 (h)OPMU 3aBOJIOIIHHS Uy KUM MailHOM, 32 BUKJIIOUEHHSIM TOB’SI3aHUX
13 3aCTOCYBaHHSM HAaCHUJILCTBA JIO MOTEPIIIOrO YH MOTPO30I0 3aCTOCYBAHHSA TaKOIrO
HacwiIbcTBA. [lo3HaUa0uM mepeyMOBH MOKIMBOTO 3BUIBHEHHS 32 3JI0YMHU TPOTH
BJIACHOCTI, BUXOJMMO 3 TOTO, III0 3JI0YMHHA IIKOJAa Ma€ 3arojil0BaTUCh BUKIIOYHO
OJIHOMY OO0’€KTYy KPHUMIHAJIBHO-TIPABOBOI OXOPOHU — BIACHOCTI. SIKIIO X TIpH
BUMHCHHI TOCSATaHHS HA BJIACHICTH 3JIOYMHHA IIIKOJA 3arOJiFOEThCS JTOJATKOBOMY
00’€KTy — 370pOB’10 200 KUTTIO OCOOH, SIK II€ Ma€ MICII€ MPH HACWIBHUIIBKOMY
rpabexi (4. 2 ct. 186 KK), po36oi (ct. 187 KK) Ta Bumaranui (ct. 189 KK) -
3BUILHEHHS BUKIIIOUAaeThCs. BuBakenor € mosmilis M.I. baxxanosa, M.I. IlanoBa 1
B.4A. Tamis, mo HasgBHICTh TOJATKOBOTO O0’€KTa, Y BUIJISAL 370POB’S 1 XKHUTTA
JIOJMHU, AJi1 a0COJIIOTHOI OLIBIIOCTI HACUJIBHULBKUX 3JI0YMHIB, y TOMY 4HCIl U
IPOTH BIJIACHOCTI, CYTTEBO MIJBUINYE iX CyCHUIbHY HeOe3neuHicTh. IligcTaBoro
3BUILHEHHS 3a 3JI0YMHHM TpOoTH BiacHocTi «de lege ferenda» mae cratm mosutuBHA
MOBEJIHKA 0COOM, IO BKJIIOYA€E: a) JOOPOBUIbHE MOBIAOMIIEHHS MpPO 3JI0YMH; 0)
MOBEPHEHHSI BUKPAJEHOTO MaiHa abo BIAIIKOAYBAHHS MHOTO0 BapTOCTI; B) TOBHE
BIIIIKOAYBAHHS 3allOfISIHOI 3JI0YMHOM MaTepiajibHOI Ta MOpPaJIbHOI IIKOJIU.
BpaxoByroun BUKIaJeHE, 3BUIBHEHHS BIJ BIAMOBIJAIBHOCTI 3a 3JIOYMHH MPOTH
BJIACHOCTI JOLUUIBHO pO3MICTUTH y 4. 6 cT. 185 KK Ta BHUK/IacTH TakuM YMHOM: «6.
3sinvHAEMbCA 810 KPUMIHATIBHOL 8I0N0BIOANLHOCMI 0C00aA, SIKA HE3AKOHHO 3A80100i1d
YYHCUM MAUHOM WsIXOM Kpaodixcku (cm. 185), epabedicy (cm. 186), waxpaiicmea (cm.

190), npuenacnenns, pozmpamu  ad0  WAAXOM  3/0BHCUBAHHA  CIYIHCOOBUM
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cmanosuwem (cm. 191) (3a euxnoueHHsAM cnocobis, No8 A3aHuUx 3 HACUILCMBOM HAO
NOMEPNITUM YU NOSPO3010 U020 3ACMOCY8anHs) abo 3anodisna MAuHO8y WKOOY
WLIsIXOM 00MaHy abo 31082Cu8arHs 008ipoio (cm. 192), me3akoHHO npueracHuiq
3HatioeHe abo uyxce MAuHo, Wo 8UNaoko8o onununocs y uei (cm. 193), axwo 6ona
000pOBITLHO NOBIOOMUMb NPABOOXOPOHHI OP2AHU NPO BUUHEHEe, NOBEPHE BUKPAOEHE
MatiHo abo 8iOWKO00YE 1020 8aPMICMb, NOBHICMIO BIOUKOOYE GIIACHUKO8I ab0o 0COo0I,
KA HA 3aKOHHUX NIOCMABAX HUM KOPUCHYBANACH, 3aN00IAHY 310YUHOM MAUHO8Y mda
MODAIbHY WUKOOYY.

OpraHi3aTopy 1 KEpIBHUKHU 3JI0YMHHOI OpraHi3ailii, B TOMY YU CJIl TEPOPUCTHYHOI
rpynu, TEPOPUCTUYHOI OpraHizaili, HemepeadaYeHUX 3aKOHOM BOEHI30BAHUX YH
30poiHUX (pOopMyBaHb, € TOJIOBHUMH JTIFOYMMHU 0CO0aMU 3JI0YMHHOI AisutbHOCTI. Came
BOHU YTBOPIOIOTh OpraHi3alliHUNA, MaTepiaJIbHUM, PECYpCHUM, 1HTEIEKTYaJbHUN Ta
IHIII pecypcu 3JI0YMHHOI OpraHizaifi. Y JiTepaTtypi BHUCJIOBIIOETbCS TOTJIS Ha
MOKJIUBICTh TIOIIMPEHHS 3BUIBHEHHS BIiJ BIJIMOBIJAIBHOCTI HAa OpPraHi3aTopiB 1
KEpIBHUKIB 3JI0YMHHUX opraHizamii. Tak, O. €pMak NpomnoHye 3aKpIUTA B 3aKOHI
MOKJIUBICTh 3BUIBHEHHS BIJ BIAMOBITAIBHOCTI TMOPSA 13 PAJOBUMHU yYaCHUKAMU
3JIOYMHHOI OpraHizamii TakoX 1ii opradi3aTopiB 1 KepiBHUKIB. Lleil mnpaBHUK
PO3MIPKOBY€E HACTYITHUM YHMHOM, SIKIIIO MPIOPUTETHOIO COIIAJIbHOO IIHHICTIO BU3HATH
npoOjemMy TMiABUINEHHS €(EeKTUBHOCTI TMPOTHII OpraHi3oBaHiil 3JI0YMHHOCTI, TO
HEMa€e CYTT€EBOI Pi3HUIIL, XTO CaMe POOUTH 3asiBY 1 B SIKU CTIOCIO TOCATAETHCS KIHIIEBA
MeTa — BUKPUTTS 3JIOYMHHOI OpraHi3arii.

Ha nam nornsia, 3BUIbHEHHS OpraHi3atopa 1 KepiBHUKA 3JIOYMHHOI OpraHizaii
Mae OOYMOBJIIOBATHCSI HEBUMHEHHSM 3JI0YMHHOIO OpraHi3ali€l0 TKKUX abo
0COOJIMBO TSDKKMX 370unHIB. Ll mepeaymMoBa 3BUIBHEHHSI BUTIKA€ 3 IOCTaHOBU
[Tnenymy BCY Bix 23 rpyans 2005 p. Ne 13 «IIpo mpakTuky po3risiy cyaamu
KPUMIHAJIBHUX CIIPaB MPO 3JI0YMHU, BUNHEH]1 CTINKUMU 3IIOYMHHUMH 00’ € THAHHSIMUIY,
7Ie BKAa3yeThCs, IO 3JIOYMHHY OpraHi3alliio CiiJ BBaKAaTH CTBOPEHOIO, SKIINO MICIsS
JOCSITHEHHsI 0co0aMM 3roM IIOJ0 BYMHEHHS MEpPUIOTr0 TSDKKOTO YW OCOOJIMBO
TSOKKOTO 3JIOUMHY, ajie J0 HOro 3akiHueHHS 00’€IHaHHA Ha0ylo BCIX 00OB’A3KOBUX

O3HaK Takoi opradizamii. [lo3uTHBHA MOCTKpUMiHAJIbHA TOBEIIHKA OpraHizaropa i
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KEpIBHUKA y BUIJISIII MPUIMHEHHS 3J0YMHHOI AISUIBHOCTI, JOOPOBUIRHOI 3asiBU PO
ICHYBaHHSI 3JIOYMHHOI OpraHizaiii y MO€JIHaHHI 3 HEBYMHEHHSIM OpPraHi30BaHOIO YU
KEPOBAHOIO HUMHU 3JI0YMHHOIO OPTaHI3aIl€l0 TSKKUX a00 0COOJIMBO TSXKKUX 3JI0YMHIB
Ta CHPUSHHS PO3KPUTTIO, PO3CIIAYBAHHIO Ta PO3TJISAY KPUMIHAIBHOI CIPaBU y Cy/i
MOXX€ CTaTWd JOCTAaTHbOIO TIJCTAaBOIO JUIS 3BUIBHEHHS 1X BiJ KpUMIHAIBHOI
BIAMOBIAAJbHOCTI. TakuM YMHOM, 13 3BUIBHEHHS BiJ  BIINOBIJAJIBLHOCTI,
nependadeHux 4. 2 cr. 255, u. 2 cr. 258-3 KK, mpomoHyeThCs BUKIIOYUTH
OOMEXEHHS 1iX 3aCTOCYBaHHS JI0O OpraHi3aToOpiB Ta KEpIBHUKIB BIIIMOBIIHUX
3JIOYMHHUX Ta TEPOPUCTHUYHUX TPYI 1 OpraHizamii. 3a IpOoro miXoay HpOIOHY€EThCS
HacTynHa penakmis 4. 2 cr. 255 KK: «2. 3sinouaemovcsa 6i0 KpumiHanbHOL
8i0nosioanbHoCcmi 0coba 3a GUUHEHHS 310YUHIE, NepedbaueHUx YacCMUHAMU NePULOIO
cm. 255 i wacmunorw nepworo cm. 258-3 yvoeo Kooexcy, sikujo 60HA 000OPOBILILHO
NPURUHUIA 3N0YUHHY OISILHICMb, NOBIOOMUILA NPABOOXOPOHHULL OP2AH NPO YYACHb
Hill ma CApUsLa pPO3KPUMMIO 3/I04YUHY, GYUHEHO20 ) 38'13K) 31 CMBOpeHHAM abo
OIAIbHICMIO MAKOI 2pynu Yu opeanizayii.

3. Opeanizamop abo KepieHUK 3BIIbHAIOMbCS HA MUX Jice NIOCmAsax, SKWO
CMBOpPeHi a0 KepoBaHi HUMU 310YUHHI 2PYAU YU OP2aHi3ayii He GUUHUIU MAICKUX MA
0COONIUBO MANCKUX 3NOYUHIBY.

3nounHN y cepi 00iry HapKOTHYHUX 3acO0IB Ta TICUXOTPOIMHHUX PEYOBHUH
MalTh CTIHKY TeHAEHII0 10 3pocTaHHs. llounmnaroun 3 2004 poxy B CTPYKTYpi
3JIOYMHHOCTI BOHU TOCIAI0Th JAPYTe MiCIle, MOCTYIAIYHUCH JIUIIE 3JI0YHHAM MPOTH
BracHocTi (37-45%). Ix mutoma Bara y 3araibHiii CTpyKTYpi 3I04MHHOCTI B OCTaHHi
4OTUPH pOKH 30uIbImmiack BaBidi: 3 10,3% y 2003 p. no 13,6% (12,6%), y 2004 p. Ta
ckyanu 65,7 tuc. 31ouuHiB, y 2005 p. - 65 THC. 37104nHIB, 110 TTOpiBHSAHO 3 2003 p. Ha
14 % Oinbiie, y 2006 p. — 64,6 Tuc. 3nouunHiB, 1o Ha 0,6% MeHie, aje iX mUTOMa
Bara B CTPYKTypl Bci€i 3104mHHOCTI ctanoBwia Bxke 15,4% (13,4%), y 2007 p.,
HE3BaKal0YM Ha 3MEHIICHHSI KIJTLKOCTI Y TIOPIBHSHHI 13 TToniepeHiMu pokamu 110 30,9
THC. 3JI0YMHIB, 301abmmiack 10 20,2% ix muToma Bara.

HarowmicTh, 3a0XO4YyBaJIbHWI BIUIMB JO TIO3UTUBHOI MOCTKPUMIHAIBHOL

MOBEIIHKA BUKOPUCTOBYEThCS HEMOBHO 1 HeepekTnBHO. A.A. My3uka 1 O.B. Hanen,
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JOCTIAMBINY 3BUIBHEHHS Bl KPUMIHAJIBHOT BiMOBIAAIBHOCTI 3a 3JI0YMHHU y cdepi
00ITy HApKOTUYHMX 3aC001B, ICUXOTPOITHUX PEYOBHH, iX aHAJIOTIB ab0 MPEKYpPCOpiB,
HE 3HAMIILIM OJIHOTO BUMAJKY iX 3acTocyBaHHs Ha mpaktuui. Cuig nigrpumaru O.B.
Hanmen miomo po3mmpeHHS TMEepeayMOB CIEIIaJbHUX BHUAIB  3BUIBHEHHS BIiJ
KpUMIiHAJIBHOI BIJIMOBIAAIBHOCTI 3a 3JI0YMHU B cdepl 00iry HapKOTHUYHHUX 3aC00iB 3a
pPaxyHOK BIJIHECEHHS JI0 HUX BUKPAJIEHHS, MIPUBJIACHEHHS IIUX 3aC001B, 3aBOJIOIIHHS
HUMH [USIXOM IIaxXpaicTBa ado 3JI0BKUBAHHS CIIYKOOBHM CTaHOBHIIIEM.

3BUTbHEHHS B1JI KPUMIHAJIBHOI BIJIMOBIIAIBLHOCTI 0CIO, IO JIOOPOBIIBHO 37aJTU
HapKOTUYHI 3aCO0H, ICUXOTPOIHI PEUOBUHH, X aHAJIIOTH YU MPEKYPCOPH, MAE HA METI
CTUMYJIFOBAaHHSI BUBEJCHHS HA3BAaHUX PEYOBHH 13 HEJIETAIBHOrO O0ITYy Ta Mepeaady ix
1T KOHTPOJb MyOmiuHoi Biaau. O4eBUIHO, IO JepKaBa Mae OyTH 3alliKaBlieHA Y
TOMY, 1100 SKHANOUIbIIE TaKUX PEYOBUMH OyJIO BHIYYEHO 3 HEJEraJIbHOro O0Iry i
BOHH, BPEHITI-pEIIT, HE JIMILIN O KIHIIEBOTO CIOXUBaya-HapKoMaHa. Pa3oM 3 Tum
BCTAHOBJICHHSI OOMEKEHHS Ha JIOOPOBUIbHY 37a4y HAPKOTHUYHUX 3aC001B, HE3AJIEIKHO
BIl TOro, SIKUM YHHOM BOHM OyJiM OTpUMaHi 0c00010 (IUIAXOM BHUPOOHMIITBA,
BUTOTOBJICHHSI, TIPUAOAHHS YW PO3KpPaJaHHsS), CYTTEBO OOMEXKY€E CIOHYKaTbHUI
MOTEHI[1a]l HOPM MPO 3BUIBHEHHS B1J KPUMIHAJIBHOI BIANOBIAAIBHOCTI, HE CTUMYJIIOE
0 TOOPOBLIBHOI 37a4l HAPKOTHYHUX 3aCO0IB 0Ci0, sIKI 3aBOJIOAUIM HUMH ILISXOM
po3kpananHs. [lpu 1bOMy 370YMHM, BYMHEHI TaKUMHU oco0amMu (BUKpaJCHHS,
MPUBJIACHEHHS, BUMAaraHHS, 3aBOJIOJIHHS MUIIXOM IIaxpaicTBa ab0 3JI0BKHWBAHHSI
CIIy>)kOOBUM  CTAQHOBMILIEM), BH3HAIOTHCS 3aKOHOAABIIEM HE OUIBII CYCHUIBHO
HeOe3NMeYHUMHU 3JI0YMHAMH, aHIK BUPOOHHUIITBO, BUTOTOBJICHHS 4 MPUAOAHHS IUX
3aco0iB. [Ipunaiimai cankiii yactud 1 1 3 ¢1. 308 KK € 611b111 M’ IKMMU, aH1K CaHKIIIT
BinnoBinHuX yacTuH cT. 307 KK. YT1im, HE 6aunMo CEHCY Yy 3aCTEPEKEHHI «SKIIO B 11
TisIX HEMa€e CKJIaay 1HIIOro 3JI0OYMHY». | crpaBa HE B TOMY, IO MPHU 3aBOJIOJIHHI
HApKOTUYHUMH  3aco0aMHM TUIIXOM  po030010, TMOEAHAHOMY 13  3aIOJiSTHHIM
MOTEPIIOMY CEPEIHbOI TSHKKOCTI TIJIECHUX YIIKOKEHB, CyJ, pa3oM 3 TUM, MIT OH
3acynmuTH Taky oco0y 3a cr. 122 KK, a B TomMy 106 mnepexymMoBamu, sIKi
MPOTOHYIOTBCA 70 3ampOBAKEHHS, BUKIIOUYWTH 3aBOJIOJIIHHS HAPKOTUIYHUMHU

38.006&MI/I, OB’ s13aHE 3 3aCTOCYBAHHA HACHUIIBCTBA 10 HOTCpHiHOFO 9h II0TI'pO3010
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3aCTOCYBaHHS TaKOTO HACHJILCTBA. He MOXyTh OyTH mepeayMoBamMu 3BUTLHEHHS MIPU
3aBOJIOMIHHI ~ HAPKOTUYHUMH  3aco0aMd YW TICUXOTPONHUMH  PEYOBHHAMHU
HACUJILHUITLKHM Tpalixk, po30iif, BUMaraHHsl, skl 3aBX I OB’ sA3aH1 13 3aCTOCYBaHHSIM
710 TIOTEPITIIOTO HACKJUIS 3 METOI0 OTPUMAHHS ITUX TIPEIMETIB.

3BUTbHEHHSI BIJl BIANOBIJAIBHOCTI 3a 3JIOYMHH y cdepi 00iry HapKOTHUHUX
3ac00IB 3aCTOCOBYIOTHCSI TUIBKM TOJIl, KOJM MPEIMETOM 3JIOYMHY € HapKOTHYHI
3ac00M, TICUXOTPOIIHI PEUOBUHH 1 MPEKYPCOPH y HEBEIMKUX po3Mipax. [IpumiTkoro
no cr. 305 KK BCTaHOBIIOETHCS, IO BEIUKHN Ta OCOOJMBO BETUKUA PO3MIP
HAapKOTUYHHUX 3aC001B, MCUXOTPOITHUX PEYOBHUH, iX aHAJIOrIB ad0 MPEKypcopiB, MpoO
akuid aetbes B po3aunl Xl OcobmuBoi vactuaun KK VYkpainw, BuU3HayaeThCs
CHeIlaJbHO YIMOBHOBAXKEHUM OpPraHOM BHKOHABYOi BIAAM y Taly3l OXOPOHH
310poB’sl. Y JiTeparypi OOIpYHTOBAHO CTaBUThCS MUTAaHHS MPO HEOOXIIHICTh
BU3HAYCHHS HEBEJIUKUX, BEJIMKUX 1 OCOOJMBO BEIUKUX PO3MIPIB HAPKOTHUYHUX
3aco0iB y KK, ockigbKky 3MIHU IIUX PO3MIPIB OPraHOM BUKOHABYOI BJIAJU MOXKYTh
MPU3BECTH  JI0  «HECAHKI[IOHOBAHOTO  3aKOHOJABIIEM  PO3IIUPCHHS  cdepH
3aCTOCYBaHHS KPUMIHAJBLHOTO 3aKOHY». 3BIJILHCHHS BiJ BiJIOBIJAIBHOCTI OCI0, SIKi
OOOpPOBUIBHO 3[aJIM HAPKOTUYHI 3acOOHM, MCHUXOTPONHI PEYOBHHM, IX AHAJIOTH 4YH
MIPEKYPCOPH Y BEIMKOMY YH OCOOJIMBO BEIIMKOMY pPO3MiIpi €(PEKTHBHIIIE CIPHUSIE
BWJIYYCHHIO 3 HE3aKOHHOTO OO0ITy IHMX TPEIMETIB, JOCATHEHHI0O METH MiHiMi3alii
3JI0YUHIB Y cdepl HE3aKOHHOTO 00Iry HapKOTUYHUX 3ac00iB. 3/1adya HAPKOTUYHUX
3ac00IB y BEIMKOMY YHd OCOOJMBO BEIMKOMY pO3MIpi BpSATYE MIUPOKE KOJIO
cnoxkuBauiB. ComianbHuil edeKT IT0O0pOBUIbHOT 3724l BEJIMKOIO0 YU OCOOJIMBO
BEJIMKOTO PO3MIPY HAPKOTHUYHHUX 3aC001B, TICUXOTPOIHUX PEUOBHH, iX AHAJIOTIB YU
MpeKypcopiB Oyne OIbI 3HAYHUM, HDK €(EeKT 37adl 3a3HAYCHHX MPEAMETIB Yy
HeBeJMKOMY po3Mipi. ToMmy JieprkaBa 3ailikaBjieHa y 3/1a4i IMIOHANOUIBIIOI KUTBKOCTI
HAapKOTUYHHUX 3ac00IB Ta 3 METOI0 CTHUMYJIIOBAHHS IMO3UTUBHOI MOCTKPUMIHAIBHOI
MOBEJIHKA 0Ci0, 3ampolOHYBAaBIIM M 3a0XOYCHHS Y BHIJSAl 3BUIBHEHHS BIJ
BiANMoBiAaIbHOCTI. Buxoasun 3 nporo 4. 4 ct. 307 KK mana 6 HactymHmii BUIIISII: «4.
3ginbHAaeEmbC 60  KPUMIHANBHOI  8i0N0BI0ANbHOCMI  0c00a, 3  HE3aKOHHE

BUPOOHUYMBO, BULOMOBIEHHS, NPpUudbanHs, 30epicaHHs, Nepese3eHHsl, NepecunaHHs
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HapKOMU4HUX 3ac00i6, NCUXOMPONHUX PEYOBUH, IX aHan02ie yu npeKypcopie (cmammi
307, 309, 311 yvoeo Kooekcy), sukpaoenms, npueiacHerHs 4u 3a80aA00IHHS ULISAXOM
Waxpanucmea yu 37108HCUBAHHS CILYHCOOBUM CMAHOBUWEM HAPKOMUUYHUMU 3aC00aMU,
NCUXOMPONHUMU DEeYOBUHAMU, IX ananoeamu yu npexypcopamu (cmammi 308, 312
yvoco Kooexcy), 3a uxnoueHHAM no8’s13aH020 13 3aCMOCYBAHHAM HACUILCNEA 00
NOMEPNiNo2c0 YU NO2PO3010 3ACMOCYBAHHA MAKO20 HACUILCMBA, SAKUWO0 B0HA
000pOBINLHO 30414 HAPKOMUYHI 3ACO0U, NCUXOMPONHI peuosuHu, ix auanozu abo
npekypcopu ma eKazana oxcepeno ix npuodbamHs abo IHWUM YUHOM CHPUSIA
PO3KPUMMIO 8YUHEHO20 3TOYUHY .

3Ha4yHy MEPCHEKTUBY BIPOBAKEHHS 3a0X0uyBajdbHUX HOpM Mae Pozain VII
Oco6muBoi yactuau KK «3mounnu y cepi rocnogapcrekoi maismibHOCTI. B.SA. Tarii
oOrpyHTOBY€E  Aemidoiiorizaiito  KpUMIHAIBHOTO  3akoHoAaBcTBa. «He  Baprto
PO3paxOBYBaTH, - BBaXKAa€ 1€l BUCHMM, - [0 KPUMIHAIbHA BIANOBIIAIBHICTh, IIPABOBI
3ac00M MOXKYTh CTaTH TAHAIICEI0 Y PO3B’S3aHHI CKIAJHUX €KOHOMIYHUX 1 COIIAIbHUX
npobsieM po3BUTKY YKpaiHu. Criig BUXOIUTH 3 TOrO, L0 KPUMIHAIBHE IPABO €
OCTaHHIM, KpalHIM 3aXx0J0M OOpOTHOM 3 HEraTUBHHMHU SBUIIAMH B CKOHOMIIN Ta
cycniibHOMY HUTTi. CaMe TOMy HE MOJKHAa 3aXOIUTIOBATHCS HAATO TIOMYJSPHOI Yy
Oy/IeHH1 MPaBOCBIIOMOCTI 17IEE€I0 TOCUIICHHSI PETIPECUBHUX 3aXO0JI1BY.

3aoxouyBaibHl HOpMH 4. 4 cT. 212 1 4. 4 ct. 212-1 KK He crnpusioTh
CaMOBUKPHUTTIO OCOOM y BUYMHEHOMY ITOAATKOBOMY 3JI0UMHI. BapTo moromurtucs 3
aymkoro O.0. JlymopoBa, 110 BiJHOIIEHHS 0 MPOOJIEMH TOJOJIaHHS (3MEHIIICHHS)
JATEHTHOCT] MOJATKOBOI 3JIOYMHHOCTI 3a0XOuYyBajbHa HOpMa HE Mae€ (TOYHIIIE —
Maiike He Mae): 1) 11 [id NOIIMPIOETbCS HA BXKE BUSABIEHI YXWICHHS BiJ CIUIaTH
MOJATKOBUX IJIATEXIB; 2) 0co0a HE CHOHYKAETHCA 10 TOOPOBLILHOTO 3 SIBIICHHS 13
313HaHHAM 1 TOBIJIOMJIEHHS TPO HEBIIOMI JJis NMPABOOXOPOHHUX OpraHiB (HhakTH
3JIOYMHHKX MOPYIICHB MOIaATKOBOTO 3aKOHO/IaBCTBA.

3BUIBHEHHS BIJ BIANOBIJAIBLHOCTI OCOOM, sIKa CIUIATHJIA IIOJATKH, 300pH
(0OOB'sI3KOB1  IJIATEXK1), a TaKOX BIANIKOJAyBaja IIKOIY, 3aBAaHy JepKaBl ix
HeCBO€YacHOW criaToro ((inancosi cankii, mens) (4. 4 ct. 212 KK) Ta crmatuna

CTpaxOBl BHECKHU Ha 3arajbHOO00B’SI3KOBE Jep>KaBHE MEHCIITHE CTpaxyBaHHs, a TAaKOXK
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BIIIIKOyBaJIa KOy, 3aBraaHy lleHciiiHomy ¢oHmy YkpaiHu iX HECBOE€YaCHOIO
crutatoro (dinancosi cankiii, meHs) (4. 4 c¢t. 212-1 KK) akTHBHO BUKOPHCTOBYIOTHCS
B JISJIBHOCTI IOJAATKOBOI MUTIIT SK 3aci0 TOMOBHEHHS <« KHUBHUMHU TPOIIMMA)
nepxaBHoi ckapOHuii. Tineku y 2002 p., 3a ganumu O.0. [dynopoBa, y 3B 53Ky 3
MOTAIICHHSAM TOJIaTKOBOT 3a00proBaHOCTI 1 CIIaTOK (pIHAHCOBUX CaHKINN Bif
KpUMIHAJIBHOI BIAMOBIAQIBHOCTI OYyJI0 3BUIBHEHO OJIM3BKO 2,5 THC. 0cCi0, 3a mepiie
niBpiuus 2003 p. — monaxa 1 tuc. ocib, 3a 10 micsauis 2004 p. — 6inbie 1 THC. 0cib Ta
70 OIOKETy Jep)KaBU MOJATKOBO HamiMuuwio Ommu3bko 125 muH. rpH. [Ipobiema
BJIOCKOHAJIEHHS 3a0XOYYBAJIbHMX HOPM 3a BUMHEHHS 3JI0OYMHIB Y cdepi
TOCIOJIaPCHKOI MiSITBHOCTI KBAaBO JAMCKYTYEThCA Y HAYKOBHX KOJIax. BUCIOBIIOETHCS
JTyMKa 111010 HEOOX1THOCTI PO3IIMPEHHS TM1JICTaB 3BUILHEHHSI BiJ] BIJIOBIIAIBHOCTI 3a
rOCIIOIAPCHKI 3JI0YMHHU, OCKUIBKHM ICHYIOTh OOCTaBUHU, 10 BUKIIOYAIOTh 3aCTOCYBaHHS
3arajJbHUX BHJIIB 3BUIBHEHHS 3a BUMHEHHS 3HAYHOI KUIBKOCTI 3JIOYMHIB Yy cdepi
rocCroAapchKkoi MisIbHOCTI. lle BUMHEHHS 3JI0YMHY BIEpINE, BUKIIOYHO HEBEIHKOT
TSKKOCTI Ta HEOOEpPEeKHHMX 3JI0YMHIB cepeAHboi TskkocTi (cr.ct. 45, 46 KK),
HEBEJIMKOI Ta CepelHboi TSKKOCTI 37ounHIB (cT.cT. 47, 48 KK). Psig oGcraBun
3YMOBJICHHI JI€p>KaBHO-IyOJIYHUM XapaKTepOM 3a3HAUEHUX 3JI0YMHIB, Y CTPYKTYypl
IOPUIMYHUX CKJIQJIIB  KOTPUX, 3a3BUYai, HE BHOKPEMIIIOETHCS TOTEPIUINM, HE
BHU3HAUYAIOTHCS CYCIUIBbHO-HEOE3MEUHl HACHIAKKA, IO YCKIQJIHIOE 3BUIBHEHHS BIiJ
KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Yy 3B’SI3Ky 3 JIMOBUM KasTTSIM ab0 MNPUMHUPEHHSIM
BUHHOTO 3 TMOTepHuIMM. Tak, HampuKiIad, HEMOXJIMBE 3BUIBHEHHS y 3B’SI3KY 3
MPUMUPEHHSAM BUHHOTO 3 MOTEPHUIMM IPU BYMHEHI 3JI0UYMHIB Yy c(epl rocnogapchbkoi
TUSUTBHOCTI, SIKI 3aBJAOTh IIIKOAM 1HTEpecaMm JeprKaBW, 3HA4YHIA KUIBKOCTI abo
HEBU3HAYEHOMY K0Ty 0ci0 (cT. cT. 202, 203, 204, 205, 206, 207 KK Ta iH.).
3aoxouyBajibHl HOPMH (DaKTUUYHO JOMYCKAalOTh HEIOOPOBUIbHY, BUMYIICHY
NOCTKPUMIHAJIbHY TOBEAIHKY OCOOM Yy BHUIVIAlI CIUIATH TOJAaTKiB, 300piB
(00OB’SI3KOBUX TUIATEXIB), @ TAKOX BIJIIKOAYBaHHS IITKOAM 3aBIIaHO1 JEpKaBl iX
HECBOE€YACHOK CIUTaTor0 ((p1HAHCOBI CaHKINi, IEHS) YW CTPAXOBUX BHECKIB Ha
3araibHOO0O0B’SI3KOBE JEpXKABHE IMEHCIMHE CTPaxyBaHHS, a TAaKOX BIIIIKOTyBaHHS

mKkoau, 3aBaaHoi IlenciitHomy ¢onay VYkpaiHu iX HECBOEYACHOKW CIUIATOIO.
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OobrpynroBanoto € nymka ILII. Anapymka, mo y 4. 4 cr. 212 KK 3BiibHEHHS Bif
BIJIMOBIIAJTLHOCTI HE OOYMOBITIOETHCS, 30KpeMa, JOOPOBUIBHICTIO Aili 0cOOM, fK TIC
Mae Mmicie y aeskux HopMax KK, skumu nepempdadeHo crerianbHl BUAN 3BITBHEHHS
BiJl KpMMIHAJIBHOI BiMOBIZAIBHOCTI. ICHYe TeBHA pO301KHICT MiXK 3a3HAYCHUMH
HOpPMaMH Ta IMPABOBOIO MPHUPOJIOI0 3a0X0UyBaIbHUX HOpM OcobmmBoi yactuan KK.
€IMHUM BUIIPaBIaHHAM TaKOro CTaHy MOe OyTH IparmMaTH4Ha CHpsIMOBaHICTh Ha
HAIlOBHEHHS OIODKETY KOINTaMHU, PO3BAHTAKCHHS IPAaBOOXOPOHHUX PECypCiB
Jep>kKaBd, IPOJIOBXKCHHS  HOPMaJIbHOI  (PIHAHCOBO-TOCHOAAPCHKOI  JISTIBHOCTI
IUTATHUKA NOJAaTKIB. BBajkaeThbcs, IO 3BIIBHEHHS BIJ BIIIOBIJAIBLHOCTI 0CIO, SKI
BUMHWJIM YXWICHHS BiJ] OMOJATKyBaHHS, HAJAAcTh 3MOTy: |) ICTOTHO MOCHIHTH
poOOTY 1IOA0 HANOBHEHHS OIOJKETY peaJbHUMH T'POIIOBUMH HAJIXOJKCHHAMU; 2)
30CEepPEANTH 3yCHILISA MPABOOXOPOHHUX OPTaHIB HAa TSHKKUX TMOJATKOBUX 3JIOYMHAX,
TPYAOMICTKMX 3 TOYKH 30py iX PO3KPHUTTS 1 PO3CIiTyBaHHS, J¢ OOBHHYBauYCHHIO
Opakye moKa3iB, a MOPYITHUKH 3aKOHOJABCTBA HE BU3HAIOTh CBOEI BUHU B YMHUCHOMY
YXWJIEHHI BiJl CIJIaTH MOJATKIB 1 300piB. BiacytHicTts y 4. 4 ct. 212 KK 3ragku mpo
CIIPUSIHHS PO3KPUTTIO Ta (a00) po3CIiayBaHHIO 3JIOUMHY SIK CKJIAJ0BOI MO3UTHBHOI
MOCTKPUMIHAJILHOI MOBEAIHKA OCOOU € CEpHO3HOI0 BaJ0I0 3a0X0UYBaJbHOI HOPMHU.
B.Jl. ®iniMOHOB BHU3HA€E 11€¢ HEBUIPABIAHUM 3aHIKEHHSIM BUMOT TP 3BUIBHEHI Bij
KpUMIHAJBHOI BIMOBIMAIbHOCTI. Llei mpaBHUK CIpaBEIIMBO PO3IIHIOE TaKWM CTaH
pedeil ik HeAOJIIK y KOHCTPYIOBaHHI 3a0X04yBaJIbHOI HOpMHU. Bazga, mo 1o3Bossie
PO3IIIHIOBATH 3a0XOUYEHHS BXKE HE AK J00po, a sk 370. CinymHow € moswuris H.O.
['yTopoBoi, 1m0 iCHyroUe 3aKOHOJAaBYE PIMICHHS HE CIPHUSAE MIBHIKOMY 1 ITOBHOMY
pPO3CIIIyBaHHIO KpUMIHAIbHUX crpaB. st Toro, mo0 OyTH 3BUIBHEHOIO BijJ
BIJIMOBIIAJILHOCTI 3a YXWJICHHS BiJ] CIUIATH TMOMAATKIB, 300piB, 1HIIUX OOOB’SI3KOBUX
MJIaTeX1B, 0co0a HE MOBUHHA CHPUSATH PO3KPUTTIO Ta PO3CIITYBaHHIO 3JI0UYHMHY, a
HaBiTh, HABMAKH, MOXE BCUIAKO MEPENIKOIKATH MOro MpoBeJAeHHI0. BuMora 3akoHy
mpo 00OB’A3KOBE CIPHUSHHSA PO3KPUTTIO Ta (a00) po3CHiAyBaHHIO MOJATKOBOTO
3JIOYMHY CHOHYKana O ocoOy JEMOHCTPYBaTH KOHKPETHOK COIiaIbHO-KOPHUCHOIO
MOBEIIHKOIO CBOE€ PO3KasHHS y BUMHEHOMY. 3aBsiku 3akpituieHHio y KK «cnpusHas

y pO3KpI/ITTi 3JIOYMHY» BAACTBCA YAaCTKOBO IIOAOJATH HEraTUBHE CTAaBJICHHA OO
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3a0xo4yBaipHOI HOpMHU 4. 4 cT. 212 KK six 10 3ac00y «eneMeHTapHOro BIAKYIY Bif
npeTeH3iil 3 OOKy Jep:kaBW», a TaKoX OUIbIl €(EeKTUBHO BHUPIIIYETHCS (iCKaIbHI
3aBAaHHs. MOXHa O4YIKYBaTH, 1110 3alIPOTIOHOBAHE PIIICHHS T03BOJIUTH BUNTH 32 MEXI1
BXKE€ BUKPHUTHUX €M130/1B 3JI0YMHHOI IISJIBHOCTI 1 HAAACTh MOKJIMBICTh PO3KPUTH HOBI
NOPYIICHHS MOJAaTKOBOTO 3aKOHOAABCTBA, II0 BPEIITI-PEIIT BIUIMHE 1 HA PO3MIpH
BIJIIIKOTYBaHHS 30 11sTHOT KO, (PIHAHCOBUX CAHKIIIHM Ta TEHI.

[IparMaTU4HICTD AOCHIKYBAHUX HOPM 3YMOBIIIOIOTH MPOIO3UIIiT PO3IIMPEHHS
MepeyMOB 3BUIBHEHHS 32 PaXyHOK HE JIMINE 3JIOYMHIB CEPENIHbOI TSAXKKOCTI, a U
TSOKKMX YMHUCHUX 3JI0YHMHIB. Tak, HAMPUKIIAJ, JIOTIYHAM € TIOMIHUPEHHS CHEIiaIbHOTO
3BUTBHEHHS Ha TOJIATKOBI 3JI0YMHU, IO TIPU3BEIHN 10 (GAaKTUYHOTO HEHAAXOHKCHHS 10
OIO/DKETIB 4YM  JEep)KaBHUX IUIbOBUX (OHIIB abo CTpaXxoBUX BHECKIB Ha
3araJbHOO0OOB’SI3KOBE J€p’KaBHE IIEHCIMHE CTpPaXxyBaHHS B OCOOJMBO BEJIMKUX
po3mipax. CycmiibHa HeOE3MEYHICTh YXWICHHS BiJ CIUIATH MOJIATKIB, 300piB, THITUX
00OB’SI3KOBUX TUIATEXKIB, a TaKOX, CTPAXOBUX BHECKIB Ha 3arajibHOOOOB’SI3KOBE
JepKaBHE TICHCIHE CTpaxyBaHHS, BYMHEHOTO 3a TMONEPETHHOI0 3MOBOIO TPYIOIO
0ci0, € MEHINOI, HDK NPH BUMHEHHI MHMX K€ 3JIOYHHIB, SKIIO II€ IPHU3BEJIO JI0
(haKTUYHOTO HEHAJXOKEHHSI 10 OIOKETIB YW JAEp)KaBHUX IIILOBUX (HOHIIB ab0
CTpPaxOBUX BHECKIB Ha 3arajJbHOOOOB’SI3KOBE JEp:KaBHE TMEHCIMHE CTpaxyBaHHS B
0COOJIMBO BENMKHX po3Mipax, ab0 0co0010, paHillie CyAHMMOI0 3a YXWICHHS BIiJ
CIJIaTH MOJaTKiB, 300piB (000OB’A3KOBUX ILJIATEXkKIB), a00 3a YXWJICHHS BIJ CIUIaTH
CTpPaxOBUX BHECKIB Ha 3araJilbHOOOOB'SI3KOBE JIEpKaBHE TEHCIHE cTpaxyBaHHS (4. 3
cT. 212 1 u. 3 cr. 212-1 KK). Tomy BBakaeMo, II0 3HAYHUM KPOKOM Ha HUISIXY
yHi1(iKkaIii nepeayMoB 3BUIbHEHHS 32 BUMHECHHS 3JI0UYMHIB, TiepeaoadeHux cT. 212 ta
ct. 212-1 KK, Oyno O BHKIIOYEHHs iX 3aCTOCYBaHHS TUIBKH JI0 OCOOM, paHilie
CyIMMO] 3a YXWJICHHS BiJ CIUIaTH MOJATKiB, 300piB (00OB'A3KOBUX IUIATEXKIB) ab0 3a
VXWJICHHS BiJ CIUIATH CTPAaXOBHX BHECKIB Ha 3araJibHOOOOB'SI3KOBE JIeprKaBHE
neHciine crpaxyBanss (4. 3 ¢T. 212 1 4. 3 ct. 212-1 KK).

3 ypaxyBaHHSIM HaBEJICHUX MIPKyBaHb, HOPMU IIPO 3BUIBHEHHS OCOOHW BIJ
BIJIMOBIAAIFHOCTI 32 BYMHEHHS I[IOJATKOBUX 3J0YMHIB MOXYThb MAaTH HAaCTYIIHI

penakiii: «38iibHAEMbCA IO KPUMIHANLHOI 8i0N08I0ANbHOCMI 0coba, sKA enepuie
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BUUHUNA 3T0YUH, nepedbayeHuti yiclo cmammero (3a GUKTIOYEHHAM, paHiuie cyoumoi
3a yeu 3104UH), AKWO 00 NOPYULEHHS KPUMIHANLHOI Chpasu wjo0o Hei cniamuid
nooamxku, 300pu (0008'13x06i niamesici), IOUKOOY8aALA WKOOY, 3AB0AHY 0EPHCABI iX
Hec8oecyacHolo cniamoio (Qinancosi camkyii, neHs) ma CHpUSALA PO3KPUMIMIO
guuHeno20 3n0yuny» (4. 4 cm. 212 KK). Ta BignoBigHo: «3ginbHAcmbCa 6i0
KPUMIHAIbHOT 8ION0BI0AIbHOCII 0c0ba, sIKa 8nepuie 84UHULA 3104UH, nepeddayeHull
yicro cmammero (3a BUKIIOYEHHAM, paHiule cyoumol 3a yeiu 3710YuH), AKWO 00
NOpYUWleHHS KPUMIHANbHOI CHpasu wooo Hei ChIamuld Ccmpaxogi 6HeCKU Hda
3a2anibH00008 ’513K068e  0epiicasgHe NeHCiliHe CMPAaxy8auHs, GIOWKOOY8ald WKOOY,
3ae0any llenciiinomy ¢onody Yrpainu ix HeceoeuacHnorw cnaamoro (Qinancosi cankyii,
NeHs1) ma CNpusiia po3KpUmmiO 4uHeHo2o 3104unyy (4. 4 cm. 212-1 KK).
OnTUMICTUYHUN TIPOTHO3 MA€ BIPOBAKEHHS 3BUIBHEHHS Y pa3l MO3UTHUBHOI
MOCTKPUMIHAJIBLHOT TOBEIHKKM 0coOu 1pu koHTpabanmi (ct. 201 KK) Ta yxunenHi Bijg
noBepHeHHs1 BUpy4ku B 1HO3eMHiM BamotTi (ct. 207 KK). O.®. bantumesn, K.I.
DETUCEHKO Ta 1H. BXKE€ BUCJIOBIIIOBAJIMCH HA KOPUCTh 3BUIBHEHHS 0COOH, 1110 BUMHUIIA
KOHTpabaHIy Yy pasi, SKII0 BOHAa JOOPOBUIBHO 37aCTh MPEAMETH 3JO0YHHY
MPaBOOXOPOHHUM opraHaMm. HatomicTh, BUHHKae mnpoOiemMa HOOPOBLIBLHOI 37a4l
MpeAMETIB KOHTpabaHIu SK JOOPOBUIHHOI BIAMOBH TPH HE3aKIHYCHOMY 3JIOYMHI.
JloOpoBiibHA BiZMOBA BiJ BYMHEHHS KOHTpabanmu, - BBaxkae O.B. Ilpomrok, -
MO>KJIMBA JIMIIIE 0 3aIlIOBHEHHS Ta MMOJavi 10 MUTHOTO OPTaHy I'POMaJITHHHOM MUTHOI
nexnapanii. He moxxe BBaxkatucs AOOPOBLIBHOIO BIIMOBOIO BiJl BUMHEHHS 3JIOYUHY
BHJlaya TpeIMETIB KOHTpabaHau abo MOBIAOMIIEHHS MHMTHOMY OpraHy Mpo iX
HasIBHICTh YK€ MMICJIs BKazaHuX Mik. Bujgaua mpeaMeriB KOHTpaOaHIM BXKE TMICHs
3allOBHEHHS Ta MOJa4yl MUTHOI JIeKJiapalii Moxke OyTH BpaxoBaHa K MOM SKIIyHOYa
BIIMOBIAIBHICTh OOCTaBMHA. 3 TAaKOK TMO3HUIIEI MOTOJUTHUCH CKJIAJHO, TOMY IO
BOHA ()aKTHYHO YHEMOXJIMBIIIOE BIIMOBY BiJl KOHTpaOaHIM y TIPOIIECi MPOXOIKECHHS
MUTHOTO KOHTPOJIIO OCOOM Ta TOBapiB, sIKI BOHA TMEPEMIIy€e Yepe3 MUTHUN KOPJOH
VYkpainu, mo € HenpupoaHiMm. binein BuBakeHow € nosuiis O.0. Hymoposa i M.
XaBpoHIOKA, fAK1 M JOOPOBIIHHOIO BIIMOBOIO MPOMOHYIOTh BBa)KAaTH BUIIAIKU, KOJIH

IMIC/ISA 3alOBHEHHS ,IIGKJIapaIIi'l. Ta OIIMTYBAaHHsJ CTOCOBHO HEC3aACKIIAPOBAHUX
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MPEAMETIB, 0COOM 313HAIOTHCS MPO TXHIO HASIBHICTD, JICTAIOTh MPEAMETH 13 CXOBAHOK 1
(bakTUYHO JOOPOBLIBLHO BIIMOBIISIFOTHCS BiJl BUMHEHHS! KOHTPAOaH IH.

OCKUIbKY MPEIMETOM KOHTpaOaHAM BUCTYNAIOTh «OY/b-sKl TOBAPU Y BEIUKUX
po3Mipax, a TaKOX ICTOPHYHI Ta KYyJbTYpHI LIHHOCTI, OTPYHHI, CHUJIBHOJIIOYI,
BUOYXOBI PEYOBHMHHU, paJIIOAKTUBHI Marepiainu, 30pos Ta Ooenpumacu (KpiMm
[JIIKOCTBOJILHOT MHCIMBCHKOI 30poi Ta OOMOBUX MpHIAciB J0 HEi), CTpaTeriyHO
BOKJIMBI CUPOBUHHI TOBapH, MIOAO SKUX 3aKOHOJABCTBOM BCTAaHOBJICHO BIAIMOBIIHI
npaBuiia BUBE3eHHs 32 Mexi Ykpainu» (4. 1 ct. 201 KK), To nepkaBa 3ailikaBieHa y
OyIp-SKHIl CIOCIO BWIYYHTH iX 13 HEKOHTPOJIBOBAHOIO 00Iry, HE JOMYCTUTH IX
BUKOPWUCTAHHS TIPM BYMHCHHI HOBUX 3JIOYMHIB, TOBTOPHOTO HE3aKOHHOTO
MepeMIIIEHHST Yepe3 CBIM MHUTHHI KOPAOH TOIIO. BUXoasuu 3 1[bOTO, JOPEYHUM €
3anpoBamkeHHs y 4. 3 cT. 201 KK 3BUIbHEHHS BiJl KPpUMIHAJIBHOI BIJIMOBIAAIBHOCTI Y
TaKoOMy BUTJISAIL: «3. 38inbHAEMbCs 8I0 KPUMIHANBLHOL 8I10N0BI0ANIbLHOCIE 0Cc0ba, sIKA
enepule 8UUHUNA 3N104UH, nepedbayeHull Yyicro cmammeio (34 BUKIIOYEeHHIM, paHiule
CYOuMoi 3a maxuil 3/104UH), SKWO B0HA O00OPOBIILHO NOBIOOMULA NPO BUUHEHE,
guoana npeomemu KOHMPAOAHOU NPABOOXOPOHHUM OP2AHAM, WO MAlmsb NpPao
nopyuLyeamu KpUMIHAILHY CNpasy, ma CNpusia po3KpUmmio 64UHEH020 3N0UUHYY.

YMUCHE yXUJICHHS BiJl IOBEPHEHHS B YKpaiHy BUPYYKH B iHO3EMHI BatoTi (CT.
207 KK) mae Garato cnuibHUX OO’€KTHBHHX 1 Cy0 €KTHMBHUX O3HAK 13 3JI0YMHAMH,
nependoayenumu cr.ct. 212 1 212-1 KK. Ile crocyeThes cycniibHO-HEOE3MEUHOTO
JISTHHSA, 110 TIOJISATa€ B YXWUJICHHI BiJl TIOBEPHEHHS B YKpaiHy BUPYYKHA B 1HO3EMHIM
BAJIIOTI BiJ] peaiizalii Ha eKCopT ToBapiB (poOiT, Mociayr), abo 1HIIUX MaTepiaabHUX
IIHHOCTEH, OTPUMAHUX BIJ 11€i BUPYYKH, a TAKOX MPUXOBYBaHHI OyAb-SIKUM
CrIoco0OM Takoi BUPYUYKH, TOBApiB a00 1HIIUX MaTepiadbHUX IMIHHOCTEH. CXOXKUMU €
HACHIJKM IUX CYCIJIBHO HEOE3NMEeUHUX MissHb Yy BUIJISAI HEHAJIXOIKCHHS
(mpuxoByBaHHS) BHPYYKH B 1HO3EMHIM BaJIOTI B peajizailii Ha €KCIOpPT TOBApiB
(pobiT, mocayr) Ttomo. KopuciamBo-yMUCHMI XapakTep 3JIOYMHHUX [ TaKOXK €
CBOEPITHOIO 00 ’€AHYIOYOI0 O3HAKOK 3JI0YMHIB, TOB’S3aHUX 13 YXWJICHHSM BIJl
HANIOBHEHHSI JIEPYKaBHOI CKapOHMII HAIXOMKEHHSMH, B TOMY YHCIl i BUPYYKH B

1HO3eMHI{ BaJIOT1, OAATKIB, 300piB Ta 1HIIMX 000B’SI3KOBUX IJIaTexXiB. [103UTHBHMI

225



edeKT AOOpPOBIILHOIO TMOBEPHEHHS MaiiHa YW KOIUTIB y BEJIMKHX YU OCOOJIMBO
BEJIMKUX pPO3Mipax € HE3pIBHIHHO OUIBIINM, HDK TMOBEPHEHHS IUX MPEIAMETIB Yy
HEBEJMKOMY pO3Mipi. VY 1MX BHUIMAJKaX Ma€ MPEBAIIOBATH IparMaTH4Ha
3alliKaBJICHICTh Y MOBEPHEHHI MaKCUMAaJIbHUX PO3MIPIB MaiiHa Ta KOIITIB, 300yTHX
3JIOYMHHUM IIJISAXOM, Y CTHMYJIIOBAaHHI BiJMOBIIHOI MOCTKPUMIHAIBHOT MOBEIIHKH
0cC10, TapaHTyBaBIIN IM KPUMIHAJIBHO-TIPABOBE 3a0X0UYCHHS Y BUTJISI 3BUILHEHHS BiJ
KPUMIHAIBHOI BIMOBIIaTBHOCTI.

3a3HadyeH1 00CTaBUHM 3yMOBIIIOIOTH MPOMO3UILIIO MIOA0 3BIILHEHHS 0COOU Bij
BIJIMOBIJIAJIBHOCTI Yy pa3l MO3UTUBHOI MOCTKPUMIHAIBHOI TOBEAIHKA OCOOM, SIKa
YXWISAJacs Bl MMOBEPHEHHS BUPYYKH B 1HO3EMHIM BaIIOTI B OyIb-IKUX pPO3Mipax.
PenakuiiiHo Take 320X0UEHHS MOTJIO O BUTJIJATH HACTYITHUM YUHOM: «38i1bHACMbCS
8i0 KpUMIHANbHOI  8ION0BIOANbHOCMI 0c0ba, KA 6nepuie BYUHULA  3/I0YUH,
nepeobaueHull yieo cmammero, AKWO B0HA 00 HNOPYULEHHS KPUMIHANbHOI Chpasu
wWooo Hei nosepHyna 6 YKpainy upyuxy 6 iHO3eMHIll 8antomi, 8i0WK00Y8and WKOJY,
3a80aHy 0eparcasi ii Hec80EUACHO Cnaamor (iHaHCco8i caHKyii, nems) ma cnpusia
PO3Kpummio 4uHeHo2o 3nouuny» (4. 4 cm. 207 KK).

[IpoGnema 3BUTbHEHHS BiJl KPUMIHAJIBHOI BIANOBIJAIBHOCTI HE JIMIIE 0COOHU, 110
BUHHA Yy JIJaBaHHI Xa0apa, BXKE TPUBAIMHA Yac TUCKYTYEThCS HA CTOPIHKAX HAYKOBUX
BujnaHb.  [IpomoHyeThcss  mepeadauuTH  3BUIBHEHHS  BiA ~ KPUMIHAJIBHOI
BIIMOBIATBHOCTI 0COOM, sika ojepkajia xabap, a TaKOX MOCEPEIHHUKA Ta 1HIIOTO
CIiBy4JacHMKa Xa0apHUIITBA Yy pa3i, AKIIO BOHU JOOPOBIIBHO MOBIIOMISATH TIPO
BUYMHEHE HUMHU Xa0apHHIITBO J0 TOPYIIECHHS 11010 HIX KPUMIHAIBHOI CTIIPaBH.

Jlesiki  TOCIITHUKM KATErOPUYHO 3alepeuyloTh MOKJIUBICTh MOIIUPEHHS
3BUIBHEHHS BiJl KPUMIHAJIBHOI BIAMOBIIAIBHOCTI Ha 1HIIUX OCI0, 110 B3SJIM Y4acTb y
xabapHULTBI, 30KkpeMa, Ha nocepennuka. Jlo HoBoro KK He moTrpanuiia HOpMa, 110
paHiie mnepeadavana BiAMOBITATBHICTh 32 MOCEPETHUIITBO y xabapHuitsi (cT. 169
KK 1960 p.). Henomnik ii monsiraB y ToMy, - sik ciymHo 3a3Hadae B.1. bopucos, - 110
BOHA YCKJIQJIHIOBAJIa BIJMEXYBaHHS II€BHOTO BHJIy CITIBYy4YacTi BIiJl IHIIHX, SIKi
kBai(pikyBanucs K mMocoOHMLTBO y xabapuuursi. Kpim toro, cankumii ct. 169 KK

1960 p. Oynm HWKY1, HDK caHKINT cT. 168 Ta cT. 170 1bOro KoJeKCy, 0 HE CIPHUSIIO
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epeKkTUBHOCTI OOpoTHOM 3 mocepeAHMUTBOM. Ha ngymKy mnpaBHUKIB, 3apa3 aii
MOCEepPEHNKIB TOBHUHHI KBaTi(piKyBaTUCS SIK JaBaHHS Xabapa abo SK MOCOOHHUIITBO B
onepkanHi xabapa. Illo » cTocyeTbest 0ciO, sKi 3aIy4aroTh I1HIIMX J0 JaBaHHS
xabapa, To iX HEOOXiJHO BHU3HABAaTH ab0 MiAOyprOBaYaMul 110 JaBaHHS Xxabapa, abo
opraHizatopamu Takoro 3JI0YHHY.

Bucnopnioroun 0OIPYHTOBaHI CYMHIBH 00 CIPOMOXKHOCTI BITYM3HSIHOTO
3aKOHOMABIIS MITH Ha 3BUIBHEHHS BiJ KPUMIHAIBHOI BIAMOBIAATBHOCTI XabapHUKAa,
M.I. MenbHUK, KM HAWOUIBII TIOBHO, 3 YCIX CTOpPIH MpOaHANi3yBaB IO MPABOBY
npo0sieMy, MiICYMOBY€ CBOi PO3AYMHU TaKUM YWHOM: «SIKIIIO TOBOPUTH TPO TE, 3 KM
13 YYaCHHKIB aKTy JaBaHHSA-OJEpKaHHS Xabapa JOLIBHO MaTH CIPaBy B paMKax
TaKOT0 KOMIIPOMICY, TO MOKHA CKa3aTH TaK: B MPHUHIIUIIL 3 OYJIb-KUM, XTO CIIPUSTUME
PO3KPUTTIO aKTy XaOapHUIITBA 1 JOCSITHEHHIO 3aBJaHb KPUMIHAIBLHOTO 3aKOHYY.

[IpoGiiema 3BUIBHEHHS BiJ KPUMIHAJIBHOI BIAMOBITAIBLHOCTI CITIBYYaCHHUKIB
XabapHUIITBA 3acCIyroBy€ Ha caMOCTIHHE JociipkeHHs. OCHOBHI Te3H, SKi
HABOJATHCA TNPUXWIBPHUKAMH TIONTUPCHHS 3BUTBHEHHS 3a «JIaBaHHS-OJCPKaHHS
xabapay, MOJSTaloTh Y HACTYIMHOMY: a) TPAAMIIINHI KPUMIHAJIHLHO-TIPABOBI 3aX01
NPOTHUJIIL XabapHULTBY € Manoe()EeKTUBHUMHM; 0) O(DIiliitHI CTATUCTUYHI AaHl II0J0
xabapHUIITBA HE BIJNOBIJAIOTH JIIWCHOCTI; B) 3a EKCIEPTHUMH OIlIHKAMH
Xa0apHUIITBO € «JTIJIEPOM» JIATEHTHOI 3JIOYMHHOCTI; T') XaOapHUIITBO € TaK 3BaHUM
«KOPECTIOHAYIOUHM» 3JI0YMHOM, B SIKOMY OOOB’SI3KOBO O€pyTh y4acTb, SIK MIHIMYM,
JIBI 0COOM — TOM, XTO Ja€ 1 TOM, XTO OTpUMYe Xabap; 1) MPaBOOXOPOHHI OpPraHH, MO0
0e31ocepe/IHbO 3A1MCHIOITh OOPOTHOY 13 XaOApHUIITBOM, MAIOTh 3HAYHI MPOOJIEMH Yy
BUSIBJICHH1, PO3KPUTTI, pO3CIIIIyBaH1, Ta JOBEACHI BUHU Xa0apHUKIB B CY/i; €) JIEBOBa
JacTUHA BUSBIICHUX (PaKTiB XaOapHUIITBA HAJICKUTHh CaMe 3asBaM XabapoJaBIliB MPO
BUMHEHE; ) oco0a, sika 3asBuia Mpo BiAOMIM ¢akT XxabapHUIITBA 1 MOTOAMIACS
CHIBIIPAITIOBATH 3 IPABOOXOPOHHUMHU OpPTraHaMU Y PO3KPHUTTI XabapHUKa, € OCHOBHUM
CBIZIKOM B Cy/Ii; 3) CyCIiJIbHA HeOe3MeuHIiCTh 0co0M XxabapoaaBlis € 3HAYHO OUIBIIOLO,
HIPK 0COOM TOCEPETHUKA Y1 1HIIIOTO CIiBYYaCHUKA, 32 BUKJIFOUEHHSIM OpraHi3aTopa; 1)

3a BIZICYTHOCTI JIOCTaTHIX OpraHi3auiiHO-IPaBOBUX 3aCO0IB PO3KPUTTS XaOapHHUIITBA,
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BUKPUTTSI HOTO YYaCHUKIB 1 IOBEJCHHS iX BUHU, HEMA€ MPUHITUIIOBOTO 3HAYCHHSI, XTO
came 3poOuTh TOOPOBIILHY 3asBY TIPO «TaBaHHSI-OIEPKAHHD» Xabapa.

[IpuHarigno 3a3HauuMo, 10 3rigHo 3 npumitkor ct. 432 KK Pb: «BunHuii B
MOCEPEAHMIITBI XabapHHUIITBA ab0 IHIIWMK CHIByYaCHHUK B JaBaHHI YU OJACpKaHHI
xabapa 3BUILHIETHCS B1J KPUMIHAJIBHOI BIIMOBIAQIBHOCTI, SKIIO BiH IMICJIsI BUNHECHHS
3MIOYMHHUX Aif TOOPOBUIBHO 3asBHUB MPO BUMHEHE». MU MO3UTHUBHO CTaBUMOCS [0
TaKOTO0 3BUTHPHEHHS BiJ BIAMOBIJATHHOCTI CHIBYYaCHHWKIB B JIaBaHHI-OJEpKaHHI
xabapa. SIKmo BU3HATH K aKCIOMAaTU4YHE TMOJIOKEHHS, 3TIHO 3 SKUM, 332 YMOBH
BUYMHEHHS NO3WTUBHOI IOCTKPUMIHAJIBHOI TOBEIIHKH, 0c00a BTpaydae CYCIHUIbHY
HEOE3MeYHICTh, TO HEOOXIIHO BH3HATH, IO 3JIMCHEHHSA CIIBYYaCHUKAMHU
Xxa0apHUIITBA TO3UTUBHOI MOCTKPUMIHAJIBHOI MOBEIIHKH HIBEJIIOE PaHIIIe BUYMHEHE
Mia0yproBaHHS Ta MOCOOHUITBO y XabapHUUTBI. L{i€r0 MoBeAIHKOI0, HacaMIIepe], Ma€e
3MIMCHIOBATUCA: ) CAMOBHUKPHUTTS Y BUMHEHOMY 3JI0YMHI y BUIJISAL JOOPOBIILHOTO
MOBIJJOMJICHHSI CITIBy4acHHKa MpO XaOapHUIITBO Ta 0) CHPUSHHS MPaBOOXOPOHHUM
opraHaMd y pO3KpHTTI BYMHEHOTO Xa0apHHITBA. 3 ypaxXyBaHHSM 3a3HAYCHOTO,
3a0XouyBajbHa HOpMa Morjiia O MaTu Taky penakuiio: «3. 3ginbHaembcsa 6i0
KPUMIHAIbHOI 8i0N0BIOANbHOCMI CNIBYYACHUK OABAHHS YU 00EPIUCAHHI Xabapa, Kpim
opeanizamopa, AKuo 6iH 00OPOBIILHO 3aA6UMb NPO Me, WO CMALOCs, 00 NOPYULeHHS.
KPUMIHANbHOI CNpasu wooo Hb020 OpP2aHOM, HAOINEHUM MAaKuM npagom, ma

cnpusmume po3Kpummio 64HUHEHO020 3/I0YUHY ).

TIJTAH JIEKLIIMHOI'O 3AHATTS 110 TEMI Ne 8:

JIEKIL[IHHUX 3AHATH (FOUH)-2
CAMOCTIHHA POEOTA (FOHH)-3

Bionoene npaeocyoosn ak nanpam cymanizayii KpUMiHAIbHO20 CYOOUUHCIEA
¢ Ykpaini

Ilman nekui:

1. ComianibHa 00YMOBJICHICTh BIJIHOBHOTO TIPaBOCY1JISI.
2. Tene3a BiTHOBHOIO NpaBoOCy1as B YKpaiHi.
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1. IlpoTsiroM ocTaHHIX BaJISATH POKIB BCE OLIbIIIE€ IPOMAJCHKICTh 3BEPTAETHCSA
70 TIOHSTH «BIIHOBHE MPaBOCYANsA», «Memiallis» abo «mpuMupeHHs». [Ipudomy
3a3HA4YCHI TEPMIHU 3HAMIILIM CBOE 3aKPIIUICHHS y YUCIEHHUX HOPMATUBHHUX aKTaxX
PI3HUX OpraHi3aliifHUX CTPYKTYp SIK €BPOMEHCHKOTO, TaK 1 CBITOBOTO piBHs. TepMiH
«BITHOBHE MPABOCY/S» MOXOAUTH BiJ aHTJIIACHKOTO CJIOBOCIIONYYEHHS «restorative
Justice». Lle He sKuiick 3 BUIIB MpaBOCY s Y TpaIULifHOMY 3Ha4€HHI [[bOTO CJIOBA, a
MIBUINE MIXi[ 10 THATAaHb 3JI0YMHY 1 TOKapaHHs. B OCHOBY IIbOTO TIiAXOMY
3aKjiaJieHa MOXIIMBICTH CTOPIH KPUMIHAQJIBHOI CHUTyalli — TMOTEpHijoro Ta
MPaBOMNOPYIIHUKA — caMUM OpaTd y4acTh Yy BHUPIIICHHI NMUTAaHHS LIOJI0 HACIIIKIB
CKOEHOT'0 3JI0YMHY Ta MOINEPEHKEHHS] BUMHEHHS MOAIOHOr0 JISIHHS Y MailOyTHBOMY.
Sx BuzHauuB Toni Mapmain: «BinHOBHE mpaBocyast — 1€ MpOoIEC, 3a JT0MOMOTOI0
SKOTO CTOPOHH, BTATHYTI y 3JIOYMH, CHUIBHO BHPIIIYIOTh SK TMOBOAMTHUCH 3 HOTO
HACJIKaMU 1 K1 BUCHOBKHM 3poOUTH Ha MaiOyTHe». BimHOBHE mpaBocynlis TaBHO
BXK€ MEpPEHIIO HaI[lOHAJIbHI KOPJOHHU 1 3aKpIMWIOCS Ha MDKHApPOJIHOMY piBHI. 24
muniast 2002 p. Exonomiuyna 1 comianibHa Paga OOH yxBanuna pesomornio «IIpo
OCHOBHI MPUHIIUITHA MPOTPaM BITHOBHOTO MPABOCYJISl Y KpUMIHAJIBHUX CIIpaBax», ska
pPEKOMEHIye BCIM KpaiHaMm pPO3BHBATH Ta BIPOBAKYBAaTH MPOTPaMU BITHOBHOTO
MpaBOCY/Jsl y HAIlOHAJIbHE CYJAOYMHCTBO. ICHy€ MeKigbka MOJeneil BiJHOBHOTO
MPaBOCY/JIS, 1 HAMTMIOMTUPEHIIIOW HOro (OPMOIO € TIporpaMu MPUMHUPEHHS KEPTB Ta
MpaBoONOpYyIHUKIB. OCKUIBKM YacTO TakKl MPOrpaMy MPOBOAATHCS 32 JOMOMOIOIO
CHeIlaJbHO TMIATOTOBJIICHOTO TOCEpPEAHNKA — MEIiaTopa, TO BOHU MalOTh Ha3BYy
memiaris.

BignoBimno no PamkoBoro pimenns Paau €Bpomneiicekoro Corozy «lIpo
MOJIO’KEHHSI KEPTB Y KpPUMIHAJIBbHOMY CYIOUMHCTBI» Bif 15 Oepesns 2001 poky
Meiaiiss B KPUMIHJIBHUX CIpaBax — II€ MpoIec MOIIyKy A0 abo Imija dac
KPUMIHAJIBHOTO TPOIECY B3a€EMOMPHUHHATHOTO PIMICHHS MDK MOTEPIUIAM Ta
MPABOMOPYIIHUKOM 3a MOCEPEAHMIITBA KOMIIETEHTHOI ocobu — memiatopa. Ha
miJcTaBl  1BOTO pillIeHHs Bcl KpaiHu €Bponeiicbkoro Coro3y 3000B’s3aHi
MOIIMPIOBATH TOCEPEIHUITBO B KPUMIHAJBHUX CIpaBax Ta 3a0e3nevyyBaTu

OPUUHATTS A0 pO3MIIALY OyIb-fKOi YroJd MDK EPTBOI Ta IPABOMOPYIIHHUKOM,
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A0CATHYTOI B mporieci mocepeanunrsa. [Ipuuomy go 22 6epesns 2006 poky Bci
kpainu €C B 000B’SI3KOBOMY TMOPSAKY TOBHUHHI YXBAJIUTH 3aKOHHU, SKI ©
3a0e3neuyBajii  MPOBEACHHS  MOCEPEAHMUIITBA B  KPUMIHAJIBHHUX  CIIpaBax.
Pexomenpamist No R (99)19, npuiinara Kowmitetom wminicTpiB Pagu €Bpormu 15
BepecHs 1999 p. 3aknukana aepkaBu — wieHn Pamu €Bponu (y TOMy YuCHl ¢
VYKkpaiHy) CHOpUSTH PO3BUTKY 1 TMPOBEACHHIO MpPOrpaM MOCEPEIHUIITBA MIiX
NOTEPHUIUM 1 TPABOMOPYIIHUKOM SIK 3arajbHOOCTYITHOI OCTYTH.

VY 4oMy K CEKpeT TaKoro CTPIMKOI'O MOIIWPEHHS 11eH BIIHOBHOTO MPaBOCY IS
1, 30KpeMa, 3aCTOCyBaHHsI Mejiallli, y BcboMy CBITI? Memiamis mae ayxe TOBTY
icTopito. BoHa icHyBana 1ie ToAl, KOJIM HE 1CHYBaJIO TIOPEM 1 y AESKHUX CIIIBHOTaX
NpuiHATa, SK €IWHUA 3acid po3B’si3aHHA  KOH(QIIIKTIB MIDK  CTOPOHAMH.
HaiiBa)xTuBIIIOIO TEepeBarol0 IbOro CIOCO0Y poO3B’s3aHHA KOHQIIIKTIB € Te, IO
oOHU/IBI CTOPOHH MalOTh MOKJIUBICTh BHCIOBUTH HE TIJIBKH CBOI OYIKYyBaHHS, ajie i
NOYyTTd Ta MNepexuBaHHSA. TyT HIXTO HE 3aCy/DKYEThCS 1 HIIIO HE HaB’SI3y€ThCS
3ropu. IIpUIHATTS KOXKHOTO pIIIEHHS BUMAarae 3rogud o0o0x cropiH. l'ocnomapsmu
MeIIaIifHOTO MPOIeCy €, BIAMOBIAHO, cami CTOPOHH. Memiatopu — He Cyaal 1 He
apOiTpu. BoHn He MarOTh TIpaBa HaB’sI3yBaTH CTOPOHAM CBO€ OaueHHS MPOOIEMU YU
BapiaHT pimeHHs. ['ooBHa MeTa MeaiaTopiB (MMOCEPETHHUKIB) — JOTIOMOTITH CTOPOHAM
aiiiTy 3rogu. BoHM 3amuTyroTh, 3a/1aro/UKYyIOTh TOUKHM HAIlPpyrd MK CTOPOHaMH,
3aCTOCOBYIOTh  PI3HI  CIOCOOW, 3aBASIKM  SKUM  JIOCATHEHHS  KOHCEHCYCY
MOJIETIIYEThCSA, a YKJIaJeHa yroja CTa€ peajbHOIO Il BUKOHAaHHA. Meniatop
MIKJIY€EThCS TIPO T€, 1100 CTOPOHU OYJIM 3aJI0BOJIEHI MPOIEAYpPOr0, TOOTO, 100 BOHA
Oyna Juisi HUX MPUIHATHOIO — 11100 CTOPOHU OYyJM MEPEeKOHAaH1 y He3aaHra)KOBaHOCTI,
HEUTPaAJIBLHOCTI MeJIaTopa 1 TOBIPIMBOMY XapakTepi po3MoB. KpiMm 1bporo, Memaiatop
n6ae, 100 CTOPOHU OyJIM MCUXOJIOTIYHO 33JI0BOJIEHI — 1100 BOHU OYJIM MEpEeKOHaHI,
0 BOHM CaMi BUPIIIYIOTh CBOIO MOJAJIbLIY JIOJI0, a MICIS MeAialii mouyBalucs
3HAYHO Kpalle, HiK TIepe1 Helo.

Ha panuii yac nporpamu npuMupeHHs ycmimHo AitoTh B Hopserii, OiunsHmii,
Benukobpuranii, Asctpii, Himeuyunni, ®panmii Ta 3akpimieHi Ha piBHI

HaIlIOHAJILHOT'O 3aKOHOJIABCTBA. TaK, B OJJHOMY 13 aHTUIIMCHKUX PET10HIB HA MEIIaIlito
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HanpaBisioTh mopiuHo 1500 cmpaB. 3a pesynbratamu onuTyBaHHS 76% XKepTB Ta
92% mnpaBonopymHUKiB Oynu 3amoBosieHi Mmexiamiero. B [Hotnanaii mpoxypopu
MOXKYTh 3aiMaTUCS CIIPABOIO JIMIIIE TOJ1, KOJW Meialis BXe 3aKiHueHa. B 1Hmmx
KpaiHax €BponH 3A1MCHEH1 TepiI KPOKHU y BUIJISL MIJIOTHUX MPOEKTiB. TyT MOXKHA
HazBatu Jlaniro, IlIBeniro, Hinepnannu, Ipnanmiro, Icraniro Tta Itamiro. IlpoTsrom
OCTaHHIX POKIB AaKTHBI3yBaBCS pPyX 3a BIPOBAKEHHS MpoOrpaM MPUMHUPEHHS B
Cxigniit €Bpomi 1 ocobmuBoi yBaru 3aciayroBye nocBif Ilompmii. Tam micns
3aBEPILICHHS €KCIEPUMEHTAIBHOTO MEPIOAY MPOrpaMu MPUMHUPEHHS (Meialii) MIIlHO
3aKpinwiIKcs, OynM BHOPOBAJKEHI Ta Oyld MNPUUHATI HA PIBHI HAIIOHAIBHOIO
3akoHonaBcTBa. Cepen kpain komumnHboro CPCP migepom € Pocis, ne mporpamu
MPUMUPEHHS AII0Th MPOTATOM KUIbKOX pokiB y 10 micTtax, 3okpema y Mocksi, [lepwmi,
Tromeni, Ipkyrceky tomro. Cning 3a3HauuTd, 10 B KpaiHax 3axigHoi €Bpomnu
BUKOPUCTOBYETHCS CIOBO «Meiallish, 3a BUHATKOM HimedunHHU, sika BUKOPHUCTOBYE
CIIOBO «mpuMHpeHHs». Lle i crocyeThes 1 Pocii.

Bammiii yBa3i mponoHyeThCsl aHa3 3aKOHOJABYMX MEPEAYMOB BIPOBAIKEHHS
mpolenypu Memiamii B YKpaiHI Ha MiJCTaBl TMOPIBHSJIBHOTO YKPAaiHCHKOTO Ta
MOJIbCHKOTO 3aKOHOIABCTBA, SIKUW MPOBEIECHO €KCIepTaMu TPOMAaJIChKOi opraHizaiii
«Jlaboparopisi 3aKOHOIABUMX 1HII[IATUB» Ha 3aMOBJIEHHS YKPaiHCHKOTO IEHTPY
«ITopo3ymiHHS», SIKHI TOCTAaBUB CO01 32 METY BUBYUTHU MEPCIIEKTUBYU BIIPOBAIKECHHS
Meniauii B Ykpaini. Jlani npeactaBieHo I'PyHTOBHUN aHali3 HOPM MaTepiaibHOTO Ta
MPOIIECYaTbHOTO KPUMIHAJIBLHOTO 3aKOHOJIABCTBA YKpaiHW, ICHYBAaHHS SKUX BXKE
3apa3 MOXeE CIyTryBaTH TIEpeIyMOBOIO 3allPOBAKEHHS MPOLEIYpH Meiallii.
3pemiToto, 3’ICOBAaHO MPUYNHM, SKi MEPEIIKOIKAIOTh HEraitHOMY BIIPOBAKEHHIO Ta
MONIMPEHHIO TIPAKTUKH Memiarii Ha BITYM3HSHOMY IpPYHTI, HAJaHO HHU3KY
pEeKOMeHaIl YKpaiHCbKOMY 3aKOHOJIABIIO IIOJI0 TMOKpAIEHHSI CUTyaIlli y TOMY
YHCIIl, Y CIIPaBax 3a y4yacTi HEMIOBHOJMITHIX.

2. Jlo wmamoro wdacy 3arajJibHONONIMPEHWM € YSBJICHHS TIPO TOCUIICHHS
KpUMIHAJIBHOI pernpecii, sSK €IMHO MOKJIMBHUH 3aci0 MOAOJAHHS 3JIOYMHHOCTI Y
CYCIIJIBCTBI, KM BXXE€ HEOAHOPA30BO JIOBOAMB CBOIO HECHPOMOKHICTH BHUPIIIUTU

III0 COlllaJIbHY TIpobsieMy. SKiio O mocuiaeHHs penpecii 0yJ0 CIPOMOKHE BUPIIIUTH
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nmpobemMy OOpOTHOM 31 3J0YMHAMH, TO CYCHUIBCTBO 1 Jiep’KaBa BKe O 1 3Tajku HE
MaJH TpO 3JOYUHHICTH SIK MPaBOBE SBUIIE. «3aCTOCYBaHHS KapaJbHUX 3aco0iB, -
3a3Havyae B.A. baunHin, - HAJIEKUTH A0 KOJa CTapOJaBHIX COIlaIbHUX MPAKTHUK, 10
3/laBHA 1 BCIOJM BHKOPMCTOBYBAJMCS Ha BCIX CTYMEHSAX PO3BUTKY IuBLmizamii. s
NpakTUKa mependavana, 3 OJHOTO OOKy, €KBIBAJICHTHY BIAIUIATY 3J0YMHHUKY 3a
BYMHEHE, a 3 IHIIOTO0, - BUXOBHMM €(EKT OXOJOKEHHS 1 TrajJbMyBaHHs
JICCTPYKTUBHUX HACTPOiB TMOTEHLIWHUX 3JO0YMHIIB». KpuMmiHanbHy pemnpecito
HEMOKJIMBO HEIOOI[IHUTH, aje Hi B IKOMY pa3i He CJIiJ MepeolliHIOBaTH, BOaYarouu B
HIA 3amopyKy ycmixy B OopoTbOi 13 3704MHHICTIO. [IpuHariiHo 3azHayumo, IO
0araTto KpHUMIHAJTICTIB, 110 O€3MOCepeIHbO JOCHIIKYBaIM COIlajdbHI HACIIJIKU
penpecii, NPUXOAUIN A0 BUCHOBKIB MPO HE3BOPOTHI 3MIHU y BHYTPIIIHBOMY CBITI
moauHu. Tak, CKaXiMO, MOKApaHHS y BUIJIAMI MO30aBJICHHS BOJI HE TUIBKU HE
BUIIPABIISI€ 3aCy/PKCHHUX, a BHUCTYIAE «IPOQPECIHHOI 3JIOYMHHOIO IIKOJIOO». Y
CYCIIUJIBCTBI CKJIAJIOCS] XMOHE YSABJICHHS MPO HaMKpalle KpuMiHaJIbHE MOKapaHHS SIK
TakKe, 10 Ma€e HalOLIbIIe 0OMEXKEHb MpaB 1 cBOOO Ta 3aBJIa€ MAKCUMYM CTpaxJaaHb
3aCy/I’)KEHOMY.

CynoBa CcTaTHCTHKAa CBITUUTh, 110 TPETUHY BCIX 3aCY)KEHHMX M030aBISAIOThH
BOJII Ha MEBHUM TepMmiH. BTiMm, anbrepHaTHBHI MO30aBJICHHIO BOJI BUAM TOKapaHb
3aiimaroTh He3HauHe micie: mTpad (ct. 53 KK) nmpusnauenuii y 2002 p. — 5,4%, 2003
p. — 4,4%, 2004 p. — 5,6%, 2005 p. — 6,6%, 2006 p. — 8,8%; mo30aBIEHHS IMpaBa
o0iitMaTy NeBHI mmocaau abo 3aimaTtrcs meBHow misutbHICTIO (¢T. 55 KK) sk ocHOBHE
nokapanHs 3acrocoBane y 2002 p. — 0,06%, 2003 p. — 0,04%, 2004 p. — 0,03%, 2005
p. — 0,02%, 2006 p. — 0,02%; rpomazaceki podotu (ct. 56 KK) ckmanu y 2002 p. —
0,9%, 2003 p. — 1,4%, 2004 p. — 1,7%, 2005 p. — 1,9%, 2006 p. — 2,4%; BunpasHi
po6otu (ct. 57 KK) mpusnaueni y 2002 p. — 2,3%, 2003 p. — 1,6%, 2004 p. — 1,4%,
2005 p. — 12%, 2006 p. — 1,1%. IlopiBHAHHS IIMX IIOKA3HUKIB 13
3araJbHOEBPOIIEHCHKUMHU CBITYATh MPO HE3PUIICTh Ta HEJOCKOHANICTh BITUYM3HSIHUX
niaxoaiB 10 BupimeHHs npobiemu. Tak, y 2006 p. cepen KpUMiHAJIBHUX MOKapaHb,

Akl 3aranoMm npusHaumiau cyau KopomiBerBa IBewii, mtpad cknaB 54%, ymoBHE
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3acy/pkeHHs 13 mpoOariero 19%, BiacTpouka mpen’ siBIeHHS 3BUHYyBaueHHsS — 15%,
peaibHe K 1030aBJIeHHs BOJI1 BiAOy0Cs TUbkH y 12% BUPOKIB.

Uepes HEBTIIIHI pealtii ChOTOJCHHS 3aCy/KEeH1 10 1030aBJICHH] BOJI1 BUXOISITh
3 IUX Miclb (I3UYHO 1 MOPAJbHO HAAJIOMICHUMH, O3JOOJICHHMMH 1 COIaJIbHO
JerpajoBaHUMU. bubliie ABOX TPETHH 3aCy/PKEHUX A0 M030aBICHHS BOJ1 BBAXKAIOThH
1[I0 Mipy TIOKapaHHs HECIPABEAJIMBOIO 1 3aHAATO cyBOporo. KpuminanbHa penpecis He
BUKOHY€ CBOTO TPU3HAYCHHS (BUIMPABICHHS 3aCy/KCHUX), a HaBIaku QopMmye
MOTEHIIIHHUN «TPOSIHCHKUHN 3ariH» JeMopali3oBaHMX 1 arpecuBHux oci6. Ilpo 1e
SICKPaBO CBITYUTH 3 POKY B PIK CTaOLIbHUM PIBEHb PELUIMBHOL 3IOYMHHOCTI (O1/IbIIIe
30%). Y TtakoMy BHINIAII KpUMIHAIBHA peEOpecis € MIBUANIC IeCTPYKTHBHUM
€JIEMEHTOM, HIK MPAaBOBUM 3acOO0M OpraHizailli MmpaBoOMoOpsIKYy Ta CTaOLIBHOCTI Y
cycnuibcTBl. KoHUe HEOOXiHI CyTTE€BI 3MIHM Yy CTaBJI€HHI A0 IOKapaHHs, SK
3aKOHOJIABIIIB  TpW  AudepeHiianii  BIAMOBIJATBHOCTI, TaK  CYIJIiB  IpHU
1HIMBIAyasi3allli Ta mpu3HaYeHH1 MOKapaHHSI.

Oonum i3 eghekmuHUx 3ax00i8 Y YbOMY HANPAMKY € BIOHO8HE NPABOCYOOsL.
[IpuBaGAMBICT, BIIHOBHOTO TMPABOCYIJsl TIOJSITA€ y TEPEOIlHINl  COI[laTbHOTO
KOHTPOJIIO 3a 0co0aMH, SKi BYMHWIM 3J0YHMHU, HE KPHUMIHAJIBHO-PEIPECUBHUMHU
3acobaMu, a Yy3rOJUKEHUM 3 JIpkKaBOK 1 CYCHIJIBCTBOM, JOOPOBUIBHUM
3aJIaroJKEHHSIM KPUMIHAJIBHO-TIPABOBOTO KOH(IIKTY, TPUMUPEHHSIM TMOTEPIIIOro 3
BUHHMM Yy 3704yMHI. He3Bakaroun Ha BIJCYTHICTh CHELIaIbHOIO 3aKOHOJABYOIO
pEryJIIOBaHHS, TIEBHOIO MIPOI0 MOXHA TOBOPUTH TIPO HASIBHICTH BIJIACHOTO
BITUM3HSHOTO JIOCBIJly 3aCTOCYBAHHS BIJHOBHOTO MPAaBOCYANsl, B OCHOBHOMY Y
BUIIIAI «Memiamiiy. Memiaris (Big jar. mediation — mocepeHHUIITBO) € OJHIEID 3
IITUPOKO PO3MOBCIOKEHUX AIBTEPHATUB KPUMIHATHHOMY TEPECITITyBaHHIO, CIPHSIE
HOTO CIIPOIICHHIO Ta MPUCKOPEHHIO MOPSIT 3 MOTEPEHKEHHSIM, TPAHCAKITIEIO, YTOA0I0
PO BU3HAHHS BUHU, IIpo0arriero Ta iHmuMu. [Iporeaypa mpumMupeHHs 3a T0IOMOTOI0
IocepeIHUKa-MeiaTopa OIIHIOETHCS OUIBIIICTIO JOCHTITHUKIB K e(DEeKTUBHUI 3acid
BUPIIICHHS KPUMiHATbHUX KOHGIIKTIB. MaeThes mpo GLIbII HUPOKY Opi€HTAL0 yCiX
JIAHOK JIep>KaBHHUX OPraHiB, skl OEpyTh y4acTh y KPUMIHAILHOMY CYJIOYMHCTBI, Ha TE,

o0 CHOHYKaTH NPABOMOPYIIHHMKA CaMOMY YCBIJIOMUTH HEraTUBHI HACIIIKA

234



BUYMHEHOTO 3JIOYMHY 1 3a BIJIACHOIO IHIMIATHBOK TPUUHATH BIANOBIJAIBHICTD,
CTUMYJIIOBATH JTOOpOBIIBHE BIAIIKOAYBaHHS 30WTKIB 3alOMISTHUX 3J0YMHOM. Taki
BUMHKH CIPSIMOBaHI HE TUIBKM Ha BUIMIKOAYBaHHS 30MTKIB, 3aIOIISHUX OCOO0i,
NOTEePHUTIA BiJ 370YMHY, a W MOUIYK HAaWOUIbII €(EeKTUBHOTO LUISIXY BHUIIPABICHHS
BUHHOTI'O Ta MOBEPHEHHS MOTO 0 HOPMAIBHOTO CYCHUIBHOTO BXKUTTSA 1, TAKUM YHHOM,
MOCHJICHHS BIUIMBY KPUMIHAJIBHOTO MPOIIECY Ha 3aro0IraHHs 3JJ0YNHHOCTI.

BinnoBue mpaBocynns y YkpaiHi mae meBHY renesy. 3 1994 p., — Ha piBHI
rpoMajJChKUX opranizamii, a 3 2003 p., - Ykpaincekuii nentp «llopo3zymiHHs»
po3moyanu CHiBpoOITHULITBO 3 CyAaMH, MPOKypaTypamu Ta IHIIUMH JEP:KaBHUMHU
opraHamM y CcCIpaBi mocepeAHulTBa. 30kpema, nouuHarouud 3 2003 p. aKTUBHO
MPOBOJIATHCS E€KCIEpUMEHTH y cynax M. KwueBa, XapkoBa, IBaHo-®paHKiBCHKa,
ABtoHOMHIN pecnyOmini Kpum. Ha mMicueBomy piBHI i€ Lijla HU3KA PEriOHATBHUX
rpyn wmemiamii. Y 2005-2006 pokax B JecsATH perioHax YKpaiHU I[IEHTPOM
«Ilopo3yminHsi» mpoBenaeHo 41 mporpamy BIIHOBHOTO MpaBOCYIJs, 3 HUX — 39
BUIAJIKIB MeJialli y KpUMIHAIBHUX CIpaBax. 3arajioM k€ UEHTPY BIIOMO JIUIIE MPO
100 BumaakiB MpoIEIypH BIIHOBHOTO TPAaBOCYIAS B YKpaiHi. 3po3ymino, IO Iie
«KparuliHa B OKeaH1» KPUMIHAJIBHUX CHpaB, PO3TJISTHYTHX CyAaMH 3arajibHoi
IOPUCIMKII 3a 1ei mepioa. 3riHO 31 CTATUCTUYHUMU AaHUMHU Tiabkd B 2005 p. 3a
3JIOYMHM HEBEJIMKOI TSKKOCTI Oyno 3acymkeno 24 tuc. 696 ocib, 3a 3JI04MHH
cepenHboi TsHKKocTi — 70 Tuc. 49 oci0, a 3a TSOHKKI i 0COOIUBO TSKKI 3JI0YMHU — 82
tuc. 188 oci6. ToOTo, 31 176 Tuc. 934 nume moxo 24 tuc. 696 ocid moxHa Oyino 6
3aCTOCYBaTH MPOLETYpPH BIAHOBHOTO MPABOCYJISI, HACIIIKOM SKHUX MOIJo 0 OyTH
3BIJILHEHHS BiJl KpUMIHAJIBHOI BIMOBIAAIBHOCTI.

3. TlpuponHUM TUTaHHSM € BUKOPHUCTAHHS 3a0XOUYYBAIBHUX HOPM V AKOCHIL
HOPpMAmMu8H020 NIOIPYHMs HNpPOSPAM GIOHOBHO20 NpPABOCYO0s AK KOMNIEKCHO20
COYIanbHO-NPAB0BO20 AGUWA, WO MOPKAEMbCA MAMeEPIianbHo20 I NpoYecyarbHO20
KPUMIHAILHO20 ~ 3AKOHOOABCMBA,  CYCHIIbHUX [  NCUXONO2IYHUX,  BUXOGHUX 1
npoQinaKmuyHux acnekmis GUPIUeHHs KPUMIHAIbHO-Npasosux KoHgaikmis. «Ha
BIIMIHY BiJ TpaAuLIIHHOT CUCTEMU KPUMIHAIBHOTO CYJIOYMHCTBA, - 3a3HayaioTh B.T.

Manspenko 1 [.LA. BoliTiok, - BITHOBJIIOBaJIbHE MPABOCYJsl CTaBUTh Iepesl OO0
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3aBJIaHHS MPUMHUPUTH TOTEPILIOTO Ta MPABOMOPYLIHUKA, TPOMAJICHKICTh Ta JEPIKaBy.
BoHo 30cepemkye yBary Ha mpaBax yciX CyO’€KTiB Ha BigHAACHI pIBHOBarum Mix
HUMH, CIIPUSi€ BIHOBJIEHHIO MOMEPEIHHOTO CTaHy B CYCIUIbCTBI, IO MaB MicCIle 0
BYMHEHHS 37104nHYy». CHCTEMHI €IEMEHTH BiTHOBHOTO MPaBOCY s y (hopMi Meaiaii
MOJISITAIOTh V. 1) 3MiwjeHHi akyenmis 3 npasosux 00 2poMAaOdCbKUX 3axX00i8 NIUBY HA
0co0y, AKa GYUHUNA 3N0YUH HeBeNUKoi abo cepedHboi msxckocmi; 2) nepexooi 6io
cucmemu KOOpOUHAmM «0epiHcasa — 3104uneyby 00 iCl «knomepnintui — 3104uneysby, 3)
000pOBINILHOMY 36EpPHEHHI CMOPOHU (CMOPIH) 00 HE3ANeHCHO20 NOCepeOHUKa —
meoiamopa, 4) kongioenyitinocmi 00CASHYMOI Y200u Midc NOMEPRIIUM I UHHUM 3d
nocepeoHuymea meoiamopa, 5) KOMNeHCY8aHHI NOMEPNINOMY, V BUSHAUEHULL 200010
cnociob, 3a80aHoi MamepiaibHOI i MOPANIbHOI UUKOOU, 6) 2POMAOCHKOMY 3ANA200NCEHHI
Y makuti cnocié KpumiHanbHo-npagoeoco kougaikmy. Ouesuonolo € GU3HAYAIbHA
nocmams  2pomMaocvkoi ocoou - mediamopa. Came Horo, Tak OW MOBUTH,
«TpoliecyalibHa 0c00a» 3aMillly€e YIIOBHOBAaXEHHH JE€pKaBOI0 OpraH MpaBOCYAS.

3aoxouysanvri Hopmu KK micno nepexnukaemscs i3 3a80aHHAMU | DYHKYIAMU
BIOHOBHO20 NpPAasoCcy00sl, a MOMY MOJCE CLY2Y8AMU U020 HOPMAMUEBHO-NPABOSUM
niorpynmsm. Ipasuit C.M. MimeHko, mo ¢GpyHAaMEHT TaKOTo MIAIPYHTS YTBOPIOIOTh,
HacamIiepesl, HOpMH PO 3BUILHEHHS BiJl KPUMIHAIBHOI BIAMOBIAAIBHOCTI 0Ci0, sKi
BIIEpIIIE BUYMHWIM 3JI0YMHU HEBEIMKOi a00 CepellHbOi TSHKKOCTI, Y pas3l JA1HOBOTO
KasITTS, BIAIIKOJYBAaHHS 3alOJISHOI IIKOAHW, TPUMHUPEHHS 3 MOTepHiauM (CT.cT. 44,
45, 46, 47, 48 KK). Kpim toro, 4. 1 ct. 27 KIIK nepenbadae MOXKIHMBICTh 3aKPUTTS
KpUMIHAIBHUX CIpaB MPUBATHOTO OOBHHYBAYCHHsS BHACTINIOK TMPUMHPCHHS
MOTEPIUIOTro 3 00BUHYBAUYECHUM, Y pa3l BUMHEHHS 3JI0YMHIB nepeadoadyeHux cr. 125, u.
1 ct. 126, 356 KK.

Ak Bxe 3a3HauvagoCh, OJHIEHD 3 (YHKIIA 3a0XOUyBaJbHUX HOPM €
BIIHOBITIOBAJIbHA (KOMIEHcaIliiiHa) (GyHKIIISI, sKa BigoOpaskae CHIpsSMOBAaHICTh Ha
BceOlUHE 1 MOBHE BIAHOBJICHHS CYCHUIBHMX BITHOCHH. BIiTHOBIIEHHS CYCHUIBHOTO
BIJTHOIICHHS, MIO3UTUBHI 3MIHH B MOr0 CTPYKTYPHHUX €JIEMEHTaX CKJIaJat0Th OCHOBHE
3MICTOBHE HaBaHTa)XCHHA 1€l QyHKii. BiqHoBMIOBabHA (QYHKIIIA 3a0X0UyBAIbHUX

HOPM B TIOBHIA Mipi KOPECTIOHAYETHCS COLIAIBHUM 3aBIaHHSAM Ta IUISIM BIJTHOBHOTO
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npaBocyaasa. Ha Hamr mormsiy, 3a0X04yBalibHI HOPMH, BUKOHYIOYH POJIb MPaBOBOTO
HiATPYHTS BIAHOBHOTO MPABOCY/IsI, OPIEHTYIOTh BIJHOBHE MPABOCYAJS y HaNpsMax:
a) npasosux nepeoymos8 3GiIbHEeHHS aO0 NOM AKUWEHH KPUMIHAILHO-NPABOB80O20
oomsicenHs;,  0)  iHOpMY8aHHA ~ NPO  MIHIMATLHUL — PIBEHb  NO3UMUBHOL
NOCMKPUMIHAIbHOI NOBEOIHKU, 8) BU3HAUEHHS VMO8 36LIbHEHHS 6I0 KPUMIHAILHOL
8I0N0BIOANLHOCMI, NOKAPAHHS, 11020 BI0OYBAHHSA ADO NOM SAKUIEHHS, 2) AKYEeHMY8aHHS.
HA UNPABIIEHHI 3ACYOHCEHUX, NONEPEONCEH] BUUHEHHS HOBUX 3/I0YUHIE K HUMU, MAK |
[HwuMu  ocobamu, 0) nNpoBedeHHs peadinimayii 3 Memow  3aKPiNnieHHs.
3AKOHOCTYXHAHOI NOBEOTHKU.

[HCTUTYT 3a0X04YyBaJbHUX HOPM BH3HA4Ya€ TIEPEIYMOBH  IOTCHINIHHO
MO>KJIMBUX TIPOTPaM BIIHOBHOTO TIpaBoCy/s. Psii mepeayMoB TOPKAE€ThCSI BUMHEHHS
3JIOYMHIB BIJIMOBIIHOI KaTEropii TSKKOCTI. 3a KPUMIHAJIBHUM 3aKOHOM 3BUIBHEHHS
B1JI KpMMIHAJIBHOT BIAMOBIAATBFHOCTI MOYKJIMBE JIMIIIC 32 3JJOYMHHM HEBEJIMKOT TSHXKKOCTI
(4. 2 ct. 12 KK) 1 HeoOepekHi 37104rMHU cepeaHboi TSKKOCTI (4. 3 cT. 12 1 cT. 25 KK)
y Bunaakax aieBoro kaartd (ct. 45 KK) ta npumupenns 3 norepnium (ct. 46 KK);
3BIIBHCHHS Y 3B’S3KYy 3 mepenadeto ocoobu Ha mopyku (ct. 47 KK) ta y 3B’s3Ky 31
3MIHOI0 00CTaHOBKH (CT.48) y SIKOCTI MepeyMOB Nepea0avyaroTh 3JI0YMHN HEBEJIUKOT
a6o cepeanboi TspkkocTi (4. 2 1 9. 3 cr. 12 KK). Kpim Toro, 3aransHi BUAM 3BUILHEHHS
Bl KPHUMIHAJIBHOI BIANOBINAJBLHOCTI TepeAdadaroTh, IO 3J0YMH BH3HAYCHOI
TSYKKOCTI BUMHIOETHCA Briepiue. [HpopMyBaHHS NMpo MiHIMaIbHUI PIBEHb MO3UTHUBHOT
IMOCTKPUMIHAJIBHOI TOBEAIHKM BH3HAYa€ IIJICTABM 3BUIBHCHHS BiJ KpHUMiHAJIBHOI
BIIMOBIAIBHOCTI, SKI HOPMATHUBHO 3aKpilJieHI y JUCHO3HUIISIX BIAMOBITHUX
320X0UyBaJbHUX KPUMIHAJIBHO-IPABOBHX HOPM. 3a TIPOrPaMoOI0  BiJHOBHOTO
MPaBOCY/I/Isl MPABOMIOPYIITHUK 33JJIs1 BUKOHAHHS MHUPOBOI YTrOAM 3 MOTEPIILIUM, Ma€
3M1MCHUTH BU3HAYCHHM KOMILJIEKC BUMHKIB (Jii1 1 O€31sJIbHOCTI) HA 3aJIaroKEHHS
KOHKPETHOTO KPHUMIHAIBHO-IPABOBOTO KOHQIIKTY. [IpoTe MiHIManbHUI 1 TOCTaTHIN
pIBEHb TO3UTUBHOI TOBEAIHKM BH3HAYAlOTh CcaMe€ 3a0XOYyBaJIbHI  HOPMH
KPUMIHAJIBLHOTO 3aKOHOJABCTBA. Tak, 3BUIBHEHHS BiJ BIJMOBIIAJBHOCTI 3T1AHO 13 CT.
46 KK, xapaktepu3yerbcs IBOMA MIJCTaBaMH a) MPUMHUPEHHAM 3 TOTEPHUIUM Ta 0)

BIJIIIKOJTYBaHHSIM 3aBJaHUX 30MTKIB 200 YCYHEHHSIM 3amoJisIHOI IIKOAHW. 3 IbOTO
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MOKHa 3pOOMTH BHCHOBOK, III0 NMPUMHUPEHHS 3 MOTEPHUIMM HE BUMAarae€ MOBHOTO
BIJIIITKOIyBaHHS 3aBAaHUX 30MTKiB. HaliO1IbIIO0 IIHHICTIO BIAHOBHOTO MPABOCY IS
€ Te, 110 MHUpPOBA yroja, MPUMHPEHHS MK MOTEPHIIUM 1 MPABONOPYIIHUKOM, Y
OUTBIIOCTI BHIAJKIB, MPU3BOAUTH [0 OCTATOYHOTO 3aJIarO/HKCHHS KPUMIHAIBHO-
PaBOBOTO KOH(IIIKTY, — MOTEPHUINNA 33aI0BOJILHSIETHCS BIAIIKOTYBAHHSIM 3aBIaHUX
30UTKIB 1, SIK TPaBWJIO, BHOAYEHHSM 3 OOKY BHHHOI OCOOU; IPABOIOPYIIHHK, —
3BUIBHAETHCSA BIJ KPHUMIHAIBHOI BIAMOBIAAJIBHOCTI abo BiJ TOKapaHHS, a
MPOBA/PKEHHS. IO KPUMIHAJBHIA CHpaBl 3aKPUBAETHCA; CYCHUIBCTBO 1 JIepkaBa —
3HaXOJATh BIJ] I[LOTO COIllaJIbHE YMUPOTBOPIHHS, CIOKi. [IpuMupeHHs He MPOBOKYE
HOBOI <GKOPCTOKOCTI 3aCyJIKEHOT0», BHU3BOJSIOTHCS OpraHizaliiiHl 1 MaTepiasibHi
pecypcH, sKI MOKHA CHpPSIMyBaTH Ha HOPOTUAII0 TSHDKKUM Ta OCOOJIUBO TSKKUM
3JI0YMHAM, OpPraHi30BaHIi 3JIOYMHHOCTI, MOJATKOBUM 1 CIIY’KOOBHM 3JIOBKHUBaHHAM
TOLIO.

B psanl BumankiB mporpaMu  BIIHOBHOTO MPAaBOCYAJS HE 3aBEPIIYIOTHCS
TIPOLICYPOI0 HPUMMPEHHS IOTEPIIOro 3 BHHHUM. MIeThcs IpPO 3BUIBHEHHS Bix
B1IOyBaHHS TMOKapaHHsS, KOJIM KPUMIHAJIBHUI 3aKOH Tepeadayae BUMPOOYBAHHS Yy
BUIJISIAL 1ICIUTOBOTO CTPOKY (cT.cT. 75, 79, u. 1 ct. 97, 104 KK). ¥V nmux Bunagkax
TITBKH TICIIA 3aKIHYEHHS ICTIUTOBOTO CTPOKY 3aCyKCHHM, SKUH BUKOHAB MOKJIAICHI
Ha HHOI'0 OOOB’SI3KM Ta HE BUMHUB HOBOT'O 3JI0YMHY, OCTATOYHO 3BUIBHSIETHCS CYJIOM
Bl KpuMiHaibHOI BianoBigaasHOCTI (4. 1 cr. 78 KK). IcnutoBuii cTpoK, SAKUN AJis
JOPOCIIMX TPHU3HAYAETHCS BIJ OJHOTO POKY 10 TpboX pokiB (4. 3 ct. 75 KK), mus
HETOBHOJIITHIX BIJT OJHOTO PpOKy a0 aABoX pokiB (4. 3 cr. 104 KK) € yacom
MPOBEICHHS 3 YMOBHO 3aCy/[’)KEHHUM BIAHOBIIOBaJIbHUX mporpaM. [IpoOaris
nependadae KOMIUIEKC COLIaTbHO-BUXOBHOI pOOOTH 13 3aCy/KEHHUM, 10 MA€ Ha METI
fioro BuUIpaBiieHHs Oe3 BiIOyBaHHs mokapaHHs. [Iporpamu mpobariii Hacamrepen
MaloTh CIIPSIMOBYBATHCS HAa BUKOHAHHA IMOKJIAJCHUX Ha 3aCyIKEHOTOo O0OB’A3KIB Ta
BIAMOBIAHY OpraHi3alliiiHy, BHUXOBHY, IICUXOJIOTIYHYy Ta I1HIIy poOoTy 3
YHEMOJKJIMBJIEHHSI BUMHEHHS HHM HOBOro 3i104uHy. KoHTponb 3a BHKOHaHHSIM
3a3HauYE€HUX OOOB’SI3KIB 3MIWCHIOETHCS Op