JlocBia 1 mpoOsieMu 1HKOpIopalli, iIMIJIEMEHTAIlll Ta ajanTallii eKoJIoriy-
HOTO 3aKOHOJABCTBa : marepianu MixHapoAaHOT HayK.-mpakT. KoHO., 25
Bep. 2013 p. m./IHinponeTpoBchbk/ pen. koi.: B.I.Axapeines [Ta iH.]- :
Hamionanbuuii ripununid yHisepeuret, 2013.- C.169-174.

Kopocmawoea 1.M.

CHHPOLIEHA NMPOUEAYPA 3HUIIEHHS TOBAPIB IIIJI MUT-
HUM KOHTPOJIEM (HOBE B MUTHOMY 3AKOHOJABCTBI
PO 3AXUCT INIPAB IHTEJEKTYAJIbHOI BJIACHOCTI)

VYkpaiHoto 3poOJieHO 3HayHI KPOKM Ha NUISIXY JO TapMOHi3allii
BITUM3HSHOTO 3aKOHOJABCTBA IIOJ0 3aXUCTy MpaB 1HTEIEKTYyaJbHOI Bilac-
HOCTI Ha MUTHOMY KOPJOHI 13 HopMamu €Bporeiicbkoro Corozy (€C). B
mpoiieci MiAroTOBKK YKpainu 110 Berymy y CiToBy Opranizariito Toprismui
(COT) ta micng i€l BaXJIMBOI Il YKpaiHu nojii, mo Bigoynace y 2007
poIIli, MUTHE 3aKOHOJABCTBO YKpaiHM 3a3HAJIO CYTTEBHUX 3MIH Yy HampsMmi
PO3LIMPEHHS TMOBHOBAXKEHb MUTHUX OpraHiB LIOJ0 CHPHUSHHS 3aXHUCTY
npaB IHTEJEKTyalbHOI BJIACHOCTI MPABOBJIACHUKIB OXOPOHIOBAHHMX 3aKO-
HOM TIpaB Ha 00’ €KTH 1HTEJIEKTYaJbHOI BJIACHOCTI, IUISIXOM HaJaHHSI MUT-
HUM opraHaM Ykpainu npaBa «ex-officio» [1]. CyTTeBux 3MmiH 3a3HaJIO
MUTHE 3aKOHOJIaBCTBO YKpaiHU, B TOMY YHCIIi 1 B YACTHHI 3aXUCTy MpaB
IHTEJIEKTYyaJIbHO1 BIACHOCTI Y 3B’S3KY 3 MPUUHATTAM y Oepe3Hi 2012 poky
HoBoro MutHoro Kozaekcy Ykpainu (Ne4495-VI) [2].

IlocTanoBka 3aBaaHHsl. MeTa 11i€i CTAaTTi — aHajIl3 HOBOI HOPMHU
MurtnHoro konekcy Ykpainu 2012 (Ne4495-VI), mo pernaMeHTye 3axuct
paB 1HTEIEKTYaIbHOT BIACHOCTI, JOCIHIKCHHS MEXaH13My il 1€ HOpMHU
B IpoOIIeCi 11 peasizairi.

[lutanHs, M0 CTOCYIOTHCS 3aXUCTY IMpaB 1HTEJIEKTYaJlbHOI BJIACHOCTI
HAa MHUTHOMY KOPAOHI JOCTIKYBaJUCh HAYKOBILSIMH 1 TMpaKTHKaAMUi:
B.JIpo6s3ko, B. XKaposum, 0. Kaminero, O. Tponinoro, T.IlleBenboBoro
Ta 1H.

OnHak, MATaHHS, [0 CTOCYIOTHCS HOBUX HOPM MHUTHOI'O 3aKOHO/IaB-
CTBa Ta MEXaHI3My iX mii, K To: Oe3Npele/IcHTHE PO3IIMPEHHS KoJja
00’€KTIB MpaBa IHTENEKTYaJbHOI BJIACHOCTI IIOAO SIKUX MHUTHI OpTraHH
YKpaiHu MarOTh COPHATH 3aXHCTY IPaB 1HTEIEKTyaIbHOT BIIACHOCTI y pasi
NEepEMIIICHHS Yepe3 MUTHUN KOPJOH YKpaiHu TOBapiB, IO MICTSATh TaKi
00’extH (cT.cT.397, 398 MK VYKkpainu); cpolieHoi npoueaypu 3HUIICHHS
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TOBapiB, MUTHE O(DOPMIIEHHS SKMX MPU3YINUHEHO 32 MiJ03POI0 y TMOPY-
IIEHHI NpaB 1HTeNeKTyalbHO1 BiacHOCTI (¢T.401 MK Vkpainu) Ta iH.

Cepen 3aco01B 3aXHUCTy MpaB, Kl MalOTh 3aCTOCOBYBATUCS BiAMOBI-
aHo 1o Yroau TPUIIC: npunucu (Haka3u NMPUINMHUTH HOPYIIEHHS); KOH-
dickailisi HE3aKOHHO BHUPOOJICHUX TOBapiB 1 3aco0iB iX BUPOOHMIITBA;
3HUIIIEHHsS] a00 BHJIYYEHHsS KOHTpa(akTHUX TOBapiB 13 HHUBUIBHOTO OOIry
[3].

VY crarti 401 MK VYkpainu BTiJIeHa HOBaA ISl HAIllOHAJILHOTO MUTHO-
ro 3aKOHOJAaBCTBa HOpMA, AKa MOJISITA€ B TOMY, IO Yy pa3i NPU3YNHUHEHHS
3a MiJI03POI0 Y TOPYIICHHI MpaB iHTEIEKTyalbHOI BJIACHOCTI MHUTHOTO
oQOpMJICHHSI TOBapiB, IO MEPEMINIYIOTECSI 4Yepe3 MUTHHUM KOPJOH
VYkpainu, Taki TOBapu MOXKYTh OyTH 3HMILEHI 1] MUTHUM KOHTPOJIEM 3a
CHPOIICHOIO MPOILEIYPOI0 10 PO3IIIALY CYJAOM CIPaBU MPO MOPYLICHHS
npaB 1HTEJIEKTYyaJbHOI BJIACHOCTI MO CyTI 32 YMOBH BIJICYTHOCTI oOMe-
’K€Hb, BCTAHOBJICHUX BIMOBIAHO /IO PIIlIEHb 1HIIUX YIIOBHOBAKECHUX JIEP-
’KaBHHUX OPraHiB.

Criz 3a3Ha4YMTH, IO CIPOIIEHA MIPOIIeAypa 3HUIIEHHS TOBAPiB, MUT-
He O(POpMIICHHS SIKMX MPU3YIMHEHO 3a M103POI0 Yy MOPYIIIEHHI IIpaB 1HTe-
JIEKTyaJbHO1 BJIACHOCTI MOYKE 3aCTOCOBYBATHCS Y pa3i MPU3yIUHEHHS MHU-
THUMH OpPTaHaMU 3a MiJI03pOI0 y MOPYIICHH] MpaB 1HTENEKTYalbHOI BJlac-
HOCTI MHUTHOTO O(OPMJICHHSI TOBApIB, IO MEPEMIIIYIOThCSA Yepe3 MUTHHI
KOPAOH YKpaiHH.

3a3HaueHa Mporeaypa Moxe OyTH 3acTOCOBaHa y pasi JI0CYAOBOTO
BPETYJIIOBAHHSI CIIOPY MIK BJIACHUKOM KOHTpa(akTHOro TOBapy Ta MpaBo-
BJIACHUKOM O0’€KTa MpaBa 1HTEJIEKTYaJbHOI BJIIACHOCTI, IIpaBa SKOIO IO-
PYIIEHO, BHACTIOK MEPEMIIIEHH TaKOro TOBapy 4Yepe3 MUTHUN KOPAOH
VYkpainu. JlocyqnoBe BperyitoBaHHsI criopy mepeadoadeHe ['ocmnogapchko-
MPOIIECYAIbHUM KOJEKCOM YKpaiHH, MOXKE MaTH MICIIe TaKOXK 3a BOJICBHU-
SBJICHHSIM KO>KHOTO 3 YYAaCHUKIB MPABOBITHOCHH, 110 € TIPAaBOM 0CO0OH, siKa
JTOOPOBIIBLHO, BUXOSMYHN 3 BIACHUX 1HTEPECIB, HOro BUKOPUCTOBYE. Kpim
TOTO, BapilaHTOM BpPETYJIIOBaHHS TaKOTO CIOpPYy MOXE OYyTH YyKJIaJgaHHS
MHUPOBOT yTOJM MK BJaCHUKOM KOHTpadakTHUX TOBApiB Ta MPaBOBIACHU-
koM OIIIB, mpaBa AKOro MOpyIIEHO JO BUHECEHHSI CYJIOM PIlIEHHS 0 CYTi
criopy y nopsaky ct.175, 306 LluBiapHO-MpoIIECyaJbHOTO KOJIEKCY YKpai-
HHU [4].

3acTepexKeHHSIM II0JI0 3aCTOCYBaHHS CIPOIIECHOI MPOIEAYPH 3HHU-
IIEHHS TOBapiB € — OOMEKEHHSI BCTAHOBJICHI PIIICHHSIMU 1HIIUX YIOBHO-
BKCHUX JIEP>KaBHUX OPTaHIB.
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YMOBOIO 3aCTOCYBaHHSI BKa3aHOI NPOLICAYPU € HUCLMOBA 32004 6]1a-
CHUKa moeapie MUTHE OOPMIICHHS SKUX MPU3YIIMHEHO 3a MiJ03PO0I0 Y
MOPYIICHH] TIpaB 1HTEIEKTYyaIbHOT BIACHOCTI HA 3HUIIICHHS ITUX TOBAPIB.

[TucpbmMoBa 3roja BiIacHWKA BHIIEBKA3aHOTO TOBApy Ha WOTro 3HU-
IIIEHHS 3a CIPOIIEHOI0 MPOLEAYPOI0, (PAKTUYHO - € BUBHAHHAM HUM (haK-
Ty TIOPYILICHHS TPaB 1HTEJIEKTyaIbHO1 BJIACHOCTI 1 BU3HAHHS CTaTyCy IIUX
TOBApIB, AK - KOHTpahaKTHUX.

VY BuUManKy HaJaHHS TaKOl 3rOJI BIACHUKOM IBUAKOICYBHHUX TOBa-
piB, MOXKe OyTH B OUIBIIIiM Mipi OOYMOBJICHO CKOpIIIE KOPOTKUMH TEPMi-
HaMH 30€piraHHsl IUX TOBApiB Ta HEMOXKJIMUBICTIO 3IMCHUTH iX MHTHE
oOpMJICHHSI TPOTATOM TMEBHOTO Yacy, K Yy 3B’SI3Ky 13 3aCTOCYBaHHSIM
IpoLeAypH MPU3YNIUHEHHS MUTHUMU OpraHaMu, TaK 1 y BUIMAJKY MOJaHHS
IIPaBOBJIACHUKOM 00’€KTa TpaBa 1HTEIEKTyalbHOI BJIACHOCTI ITO30BY JIO
cyny.

Bignosigno o 4.2 cr1. 401 MK VYkpainu, Taka 3roga Mae OyTd Ha-
JaHa Ha aJpecy MUTHOTO OpraHy MpaBOBJIACHUKOM 00’ €KTa MpaBa IHTEIIe-
KTyaJbHOI BJIACHOCTI, MpaBa SKOTO MOPYIIEHO BHACIIJOK IMEepPEeMIIICHHS
IIMX TOBApIB Yepe3 MUTHUU KOPJOH, KUK HECe BIJAMOBIJAIBHICTh 3a Ha-
JaHHA MUTHOMY OpraHy HEJIOCTOBIpHOI 1H(opmalli (HampukiIau,
noB’s13aHo1 13 HasgBHICTIO TTpaB Ha OIIIB abo 3romor0 BlacHUKa TOBapiB Ha
iX 3HUIIEHHS, TOIIO).

3HUIICHHST KOHTPadaKTHOTO TOBApY 3a CIPOIICHOK MPOIETyPOIO
nepeadavae MOMIIIEHHA KOHTpPa(akTHUX TOBApiB Y MUTHUM PEXUM 3HU-
nieHHs1 abo pyiHyBaHHs pyWHYyBaHHs, nependayenuid ct.175 MK Ykpainu
1 BIZMIOBITHO 10 YMOB BHU3HaueHUX 4.2 cT.176 MK VYkpainu.

Butpartu 110 noB’s3aHi 3 MOMIIIEHHSIM BKa3aHUX TOBapiB y 3a3Haye-
HUW PEXHUM, a TAKOXK BIAMOBIIATBHICTD, OB’ sI3aHa 3 TAKUM IMOMIIIICHHSM -
MOKJIaJ1at0ThCsl Ha mpaBoBiiacHuka OITIB.

MutHa neknapailis 3asiBjieHa y MUTHUN PEXUM 3HUIICHHS a00 pyH-
HYBaHHS TOJAEThCA BIIACHUKOM TOBapiB, MUTHE O(OPMJICHHS SIKMX OYJIO
IPU3YIIMHEHO a00 YMOBHOBAXKEHOI HHUM oco0oto. Ilomepeanro momaHa
MHUTHA JCKJIapallis Mijiarae BiIKINKaHHIO.

Cnin 3a3HauuTH, IO TIepe]l 3HUIICHHSM TOBapiB BIAMNOBIAHO 10 4.4
cT.401 MK VYkpainu Ta B nopszky, nepeadoadeHomy ct.356 MK Vkpainu,
BIIOMPAIOTHCS 1X 3pa3Ku, SIKi 30epiraloTbCsi MUTHUM OPraHOM MPOTATOM
POKY B TaKHX yMOBax, 1100 BOHM MOTJIM OyTH JT0Ka30M, IPUHHATHHUMH B
CYJOBUX MPOIEAYpaX, A€ MOXKE OyTH HEOOX1THUM 1X BUKOPHUCTAHHSI.

3a 10 poOounx AHIB 10 3aKIHYEHHSI CTPOKY 30€piraHHs 3pasKiB, Bifi-
OpaHux IJisi 30€epiraHHs 3TiIHO 3 4YacTHUHO yeTBeproi crarti 401 MK
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VYkpainu, MUTHUI Opral HampaJisie IPABOBIACHUKY 3aco0aMu (paKCUM1JIb-
HOT'O Ta/a00 €NEKTPOHHOIO 3B’SI3KY MOBIJOMJICHHSI IIPO 3aKIHUYEHHS CTPOKY
30epiraHHs 3pa3KiB Ta HEOOX1THICTh BIIIIKOIyBaHHS BUTPAT, OB’ I3aHUX 13
30epiraHHsaM Ta 3HUIIEHHSAM 3pa3KiB. BilllIKoyBaHHS BUTPAT MUTHOTO Op-
raHy 311MCHIOETHCS B IOPAJIKY, BCTAHOBJIEHOMY 3aKOHOJaBCTBOM.

[Ticist pakTUYHOTO 3HUIIIEHHS TOBApPiB 3a CHPOIICHOI MPOIEAYPOIO,
a TaKO 3HMILEHHS 1X 3pa3KiB IMICJIS 3aKIHUEHHS CTPOKIB 30€piraHHsl MUT-
HUM OPraHOM, CKJIQJA€ThCA aKT 3aTBEPKEHOT (HOPMU, AKUN MIAMUCYETHCS
0CaZioBOI0 0COO0I0 MUTHOTO OpraHy, MPaBOBJIACHUKOM Ta BIACHUKOM
TOBapy.

VY pasi BiICYTHOCTI MIpaBOBJIaCHUKA a00 BJIaCHUKa TOBapiB a0o iX Bi-
JIMOBH TIJAMUCATH BUILIE3a3HAYCHUI aKT MOCaa0Ba 0c00a MUTHOTO OpraHy
POOUTH MPO 1€ BIANOBIIHUI 3aMUC y aKTi.

Cnin 3BepHYTH yBary, Ha Te, 10 3a3Hau€Ha HOpMa € 3a0X0YyBajlb-
HOIO, OCKIJIbKH, HAJaHHS BJIACHUKOM TOBapiB, MUTHE O(DOPMIICHHS SKUX
OPU3YIIMHEHO 3a MiJI03pOI0 Y MOPYUIEHHI MPaB IHTEJIEKTYaJIbHOI BIIACHOC-
T1, 3TOJM Ha 3HUIICHHS ITMX TOBApIB 3a CIPOIIECHOIO MPOIEAYPOIO Ta 3a
YMOBH iX (DaKTUYHOTO 3HMINEHHS, 3T1IHO 4.7 BKa3aHOI CTAaTTi, aBTOMAaTH-
YHO 3BUIbHSE BJIACHMKA TaKMX TOBApiB BiJ aJMIHICTPATUBHOI BIJIOBI/IA-
JBHOCTI 3a MIEPEMIIICHHS] TOBAapIB Yepe3 MUTHHUN KOPJOH YKpaiHH 3 MOo-
PYIIEHHSM IpaB 1HTEJIIEKTYyaJdbHOI BJIACHOCTI, IepeadoadeHoi crarTero 476
nporo Kojekcy, a sk HaCI1JI0K 1 BiJl 3aCTOCYBaHHS J0 I11€i ocoOu mrpad-
HUX CaHKIKM y po3Mipl OJIHIET TUCSIY1 HEOMOJATKOBYBAaHUX MIHIMYMIB J0-
XOJIiB TPOMaJIsH.

3acTocyBaHHS BKa3aHOT HOPMHU MOKIJIUBE TIJIBKH J0 TOTO 4acy, KOJIU
oco0a, 110 MepeMICTHIIa Yepe3 MUTHHUI KOPJOH YKpaiHU TOBapHU 3 IMOPY-
[ICHHSIM TpaB 1HTEJIEKTYaJbHOI BIACHOCTI, IlI€ HE MPUTATHYTA CYJIOM J10
aAMIHICTpaTUBHOI BignoBigaibHOCTI 3a cT.476 MK Vkpainn «llepemi-
IICHHS TOBAPIB YePe3 MUTHUIN KOPJOH YKpaiHU 3 MOPYIICHHSM MpaB 1HTE-
nekTyanbHo1 BiacHocT». Cankuist ¢1.476 MK Vkpainu nependayae cTsr-
HEHHS 3 BUHHO1 0co0OM mTpady y po3Mipi OJHIET THCSYl HEOMOIATKOBY-
BaHMX MIHIMYMIB JIOXOJIIB TPOMAaJIsiH 3 KOH(]ICKAIlIE€I0 TOBapiB, 110 Mepe-
MIIIYIOTHCS 3 TOPYILIECHHSM IPaB 1HTEIEKTYaIbHOI BIIACHOCTI.

Otxe, y pa3i 3aCTOCyBaHHS 1Ii€1 HOPMHU, 0Cc00a, 10 MEepeMiCTHUIIa TO-
BapH 3 MOPYIIEHHSAM IPaB 1HTEJIEKTYaJIbHOI BIACHOCTI HE BBAXKAETHCS I0-
PYIIHHKOM 1 IO HET HE 3aCTOCOBYIOTHCS IITPA(PHI CAHKIIII.

AmnanoriyHa npouenypa y kpainax €C BrpoBajikeHa PernameHToMm
Pamgm €C Nel1383/2003 mogo MEUTHUX 3aXO0JiB CTOCOBHO TOBAapiB 3 IMiJIO-
3pOI0 Ha MOPYIICHHS MEBHUX MPAB IHTEIEKTYAJIbHOT BJIACHOCTI Ta 3aXO/1B,
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0 MaloTh BXHUBATHCS CTOCOBHO TOBapiB, AKI MOPYIIYIOTh Taki IpaBa
[c.827, 5] 1 mocuTh 4acTo 3acTOCOBYEThCs. JIJIst TOro moo 111 HopMa Haly-
7a e(EeKTUBHOCTI B YKpaiHi, € HEOOXIJIHUM IPOBEICHHS BIAMOBITHUX
pO3’CHEHb cepei Cy0’ €KTiB 30BHIIITHOEKOHOMIYHOI J1SUTBHOCTI.

BucHoBkH. AHali3 HU3KM HOBUX HOpM MUTHOTO KOJEKCY YKpaiHU
2012 poky, 110 periaMeHTYIOTh 3aXHUCT IMpaB 1HTEIECKTyalbHOI BIIACHOCTI,
JTI03BOJIUB BUSIBUTU KOJIO MPOOJIEMHUX MUTaHb IIOJ0 iX peali3allii B mpakK-
TAYHIN JTISUTPHOCTI MUTHHX OPTaHiB, a TaKOX JOCIIIUTH 3aKJIaJICHUN 3a-
KOHO/JIaBIIEM MEXaHI3M CIPUSIHHSA 3aXHUCTY IPaB 1HTEIEKTYaIbHOT BJIACHO-
CTI HA MUTHOMY KOpJIOHI B YMOBax PO3BUTKY MIHApOJHOI TOPTiBJIl Ta
HaOmkeHas 10 €C. BuknaaeHi aBTOPOM CTATTi MOJIOKEHHS HOPM MUTHO-
ro 3aKOHOJIABCTBA IIOJI0 CIPHUSHHS 3aXHCTY IpaB 1HTEJICKTyaJIbHOI BJlac-
HOCTI1 OyJlyTh KOPUCHUMM [IJIsl IPAKTHUYHOI IISVIBHOCTI MUTHUX OpraHiB, a
TaKO0>X MOJAJIBIIINX HAYKOBHX JIOCIIKCHB Y IiH Tamy3i.
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